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“August 7, 1969 


Securities and Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Attention: Mr. Charles E. Shreve, Director 


Division of Corporation Finance 


ey enihmery as 


Dear Sirs: 


Drexel Harriman Ripley, Incorporated ("DHR"), 
Banque Rothschild in Paris, the London merchant banking 
firms of Guinness Mahon & Co. Ltd. and Hill, Samuel §& Co. 
Limited, Pierson, Heldring & Pierson in Amsterdam, Smith, 
Barney & Co. Incorporated and. perhaps one or more other 
Continental banking firms (the "Representatives") propose 

to form a group of United States and European underwriters 
(the "Underwriters") to offer publicly Common Shares of 
I.0.S., Ltd., a non-resident Canadian corporation (the 
“Company"). A majority, and perhaps all, of the shares offered 
in this offering will be newly issued shares and the balance, 
if any, will be outstanding shares owned by a small number 
of the Company's shareholders. The aggregate offering price 
of such shares is expected to be roughly $74,000,000. The 
Underwriters will agree that none of such shares will be 
sold in the United States, Canada or Mexico or to U.S. per- 
sons as defined below. 


| 
| 


~anlnaney-citeniie autnas 
ee ee 


At substantially the same time.as the above 
offering there will be two other Scparate offerings of the 
Company's shares. One of these offerings is to be managed 
by Invesvors Overseas Bank, Limited which is a Bahamian sub- 
sidiary of the Company. These shares are to be offered to 
full-time personnel of the Company and its subsidiaries 
(some of whom will be citizens of the United States who are 
resident abroad), to large holders of shares of investment 
Companies managed by the Company or its subsidiaries and 
to some other persons having business relationships with 


ewe: 
. ° 
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the Company or its subsidiaries. None of these shares 
are to be offered in the United States or Canada. The 


price of the shares in this offering is expected to be 
roughly $37,000,000. 


The third offering is to be made by a group of 
underwriting firms in Canada managed by J. H. Crang & 
Co. of Toronto. The shares to be offered by this group 
will be offered only in Canada to full-time personnel of 
the Company and its subsidiaries resident in Canada (some 
of whom will be citizens of the United States) and'to 
large Canadian shareholders of investment companies 
managed by the Company or its subsidiaries and to a suf- 


' ficient number of other Canadians to obtain adequate 


distribution for ultimate listing of such shares on the 
Toronto and Montreal Stock Exchanges. The maximum offering 
price of these shares is expected to be about $12,000,000, 


The Company has succeeded to the business of 
1.0.S., Ltd., (S.A.), a Panamanian corporation organized 
in 1960. The Company's headquarters are in Geneva, 
Switzerland and it is engaged, through subsidiaries, in 
various financial and real estate development businesses, 
including the management of foreign mutual funds which 
purchase and sell (largely on national securities exchanges) 
large amounts of secuxities issued by United States 


companies, and the sale of the shares of such funds outside 
the United States. ‘ 


The Company is prohibited by an order of the 
Securities and Exchange Commission dated May 23, 1967, 
Release No. 34-8083 (the "Order") from engaging in the 
securities business in the United States. We are informed 
by the Company that neither it nor any of its subsidiaries 
nor any of the investment companies managed by it or its 
subsidiaries engages in business in the United States except 
that certain of its subsidiaries invest in real estate in 
this country and one, Investors Development Corporation, 
Ltd., conducts a real estate sales and management business .- 


with respect to real estate located in the United States, 
principally in Florida. 


é 


‘The Company is also prohibited by the Order from 
selling securities to United States citizens or nationals, 


wherever Jocatcd. However, sales to officers, directors 
and full-time personnel of the Company or its subsidiaries 
are specifically excepted from this prohibition. 


i 
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A ruling is being requested from the Internal 
Revenue Service to the effect that an acquisition by a 
U.S. person of any shares offered by foreign underwriters 
will result in the U.S. person being subject to the 
Interest Equalization Tax and that any U.S. underwriter - 
who sells any of the shares (other than shares owned by: 
a U.S. person) to a U.S. person will be subject to the 
Interest Equalization Tax. It is planned not to allocate 
‘any shares owned by a U.S. person to a U.S. underwriter. 
As a result, it is. anticipated that any sale of shares 
offered by the Underwriters to a U.S. person would result 
in | the payment of Interest Equalization Tax, 


The Agreement Among Underwriters will be signed 
by the Representatives -nd the several Underwriters out- 
side the United States. The Underwriting Agreement itself 
will be signed outside the United States. There will be a 
Selected Deater Group but none of the dealers in such group 
(other than United States Underwriters or their foreign 
subsidiaries) will be United States dealers or foreign 
subsidiaries of United States dealers, and all the 
Selected Dealer Agreements will be signed by the Representa- 
tives and by such dealers outside the United States. The 
underwriting accounts will be maintained by DHR in Europe. 
Offers of shares by the Representatives for sale for the 
accounts by the Underwriters and offers of shares for 
sale by each Underwriter, in each case to members of the 
Selected Dealer Group and to retail purchasers, will orig- 


- imate in Europe. Confirmations will be mailed from Europe. 


The closing, at which the shares will be delivered to the 


Underwriters and the Underwriters will make payment for the 
shares, will be held in London, 


Each Underwriter will agree in the Agreement 
Among Underwriters and each Selected Dealer will agree ina 
Selected Dealer Agreement that (a) it will not directly or 
indirectly offer, sell or deliver shares sold by it in the 
United States of America, or any of its territories or 
possessions or any areas subject to its jurisdiction 
(the “U.S.") or in Canada or Mexico or to nationals or 
citizens of or persons res ident or normally resident or, 
in the case of ‘corporations, incorporated in the U.S. 
("U.S. persons") or to others for reofferina, resale or 
delivery directly or indirectly in the U.S. or to U.S. per- 
sons, .(b) it will maintain written records of the name, 
nationality and residence of each person to whom it has 
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sold shares and, as a condition of the receipt of its 
shares, will deliver to DHR prior to the closing a certi- 
fie “e listing the number of persons to whom it has sold ar 
cc rming that none of such persons is a U.S. person, 
(c) it will not offer, sell or deliver shares to any persor. 
who is not a retail purchaser, an Underwriter, a member of 
the Selected Dealer Group or a recognized security dealer 
who is not a United States dealer or a foreign subsidiary 
of a United States dealer and who agrees in writing to abia 
by agreements similar to (a) and (b) above, and, (d) it wil 
if an Underwriter, forfeit an amount equal to the Under- 
writers’ discount and the Selected Dealers" concession 
and, if a Selected Dealer, forfeit the Selected Dealers’ 
concession in respect of any shares sold by it in violation 
of the foregoing agreements. Each dealer that is not a 
Selected Dealer will agree to forfeit the reallowance to ' 
which such dealer would otherwise be entitled in respect of 
any shares sold by it in violation of its above agreement. 
° | 
We have been advised that procedures designed to 
preclude the sale of shares in the U.S. and to U.S. persons 
(other than full-time personnel of the Company) will also b: 
followed by Investors Overseas Bank and J. H. Crang & Co. 
in the offerings managed by them, 
No listing of the Common Shares of the Company 
on any United States stock exchange is contemplated. Nor 
is it contemplated that there will be a transfer agent, 
registrar or paying agent in the United States. It is con- 
templated that the shares will be listed on the Toronto and 
Montreal Stock Exchanges but in no event will trading on 
such exchanges commence earlier than 90 days after the 
termination of the offering provisions of the Agreement Amon 
Underwriters relating to the offering of shares by the 
Underwriters. It is planned that listing applications will 
be filed with the Amsterdam and Luxembourg Stock Exchanges. 
It is not believed that listing on the Amsterdam Stock 
Exchange will become effective until some days after the 
original distribution is complete, but listing on the . 
Luxembourg Stock Exchange may become effective at the time 
of the proposed offering. ‘ 


On the basis of the foregoing facts furnished to 
us, we are of the opinion that the proposed offering and 
sale by the Underwriters as outlined above may be made with- 
out registration of the shares td be offercd by them under 
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the Securities Act of 1933, as amended. We would appreciate 
it if you would advise us whether you concur with our 
opinion expressed ‘n the preceding sentence. 


Very truly yours, 
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é : 
SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 
Oision oF - ' : - ’ 
CORPORATION FitANCE > 
AUG 2 1 1965 
‘ Grayson Murphy, Fsq- 
Shearman & Stecrlis 
20 Exchange Place 
ew ‘York, licw York 10005 
Re: 1.0.S., bcd. 
‘ ° 
Dear Mr. Murphy: 
This is with ref:rence >) your letter of August 7, 1969 regardirg the 
proposed publi-~ in Europe by an underwriting syndicate headed 
ty Drescl H= av, incorporated ef shares of 1.9.5., Ltd. as 
weli as two *ferings of the shares of 1.0.5., itd. we 
have: noching -r add tio the letter of June 6, 1969 addressed to 
you from Urval L. Duveis, Secretary of this Commission. 
? We would like to point «Ct, however, that any ale of L.0.8., Ltd.'s 
i stock to its employees who arc nationals of the United Statcs but 
2 . yesidents abroad would be subject to the registration requirements of 
’ the Securities Act of 1933.. . ; 
Lowe ( 
sit erely yours, P 
YL baghs 
John Henegha é 
F ‘Assistant Chicf Counsel 
* MS 7d 
as 
-. 
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oF TH3 ‘ignntuc*s EET 


SMRATENG AND oat 
7) 1071 PERCEL Wt a 


0 
A HE Me 
_ 0 COLEIAN, irre 
eS DARIEY . AN SAT 
¥EL"S REY + SWVES PROPE 
SAND VOULD ACCEPT.’ M, UNLESS. You, FEEL, 


“OTHERIISES © 
E ‘BEING ‘RESOLY i) 


Fe OmueR HIATTERSAR 
‘APPARENTLY LH. A pcs uer IVE HANIERS 


piste PAR: 


i” 
cg $0 016 “quote ‘ 
OPY BONDS QUOTE * 
: PLEASE QUOTE AS, ‘OF: Fn 


Wee te 


oi “putts: Fi i488 : 
SPOONER HINES see 


aS MOORE: HAC, COR Wack 
we Tu cus PAR: 


ay 3 ~— 


Know TONS. a: Exit 


SECURITIES AND EXCHANGE COMMISSION 


CF i 
— . va5, ‘é Ae . 
"Ot WASHINGTON, D.C. 20549 
Divison or . ; 


COMmPoration Finance 


" geps 09 


Giayson Mu: phy, Eoq. 

Shearman & sterling 

20 Exchange Place UR 

New York, Wew York  - ‘ c 


~ 


ies. E2058. UNd, 


Dear Mr. Murphy: ; 


his is with further reference to your Ictter vf August 7, 1939, 

regarding the proposed public offering in europe by an undeteriting 

syndicate headed by vre:cl Harriman Kipley, incorporated, of shares 

of I.u.S., Ltd, as well as two additional offerings of tie shares 
Ts. Ske, 


.ddition to the matter referred ¢o in our letter of Au2zust 21, we 
cd 


DOD a9 Aaa Viben Mm o a see ee ee ee as mm 
wa WAY eA FM PY Hee Uae ween bee A Vestde 


: dius sith. the pasS of Cue 
offering managed by investors Uverseas sank, if any of the “larger 
holders of snares of investment cempanics managed by the company 

or its subsidiavics,” or any of the “other persons naving business 
relationships witi the company or its subsidiavics," are Jnited 
states citicens or nationals, the prohibitions of the Cummission's 
order of Hay 25, 1967 would be applicable to any offer or sale to 
such hulders or persons. 


'Singerely yours, 


ee I Nbr har 


Jfhit deneghds ' 


Assistant Chief Counsel 
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Decument 45 of Appendix II to Plaintiff's Memorandus 
of Law in Opposition to Defendants’ Motions 


‘\ 2,0.8. BID. 


QUESTIONS FOR, AT UR ANDERSEN & ¢ CO.- 
%. / 


D. o-. ” 


moe rane * 
1..Has the significance of not auditing all of the entities 
included in the I.0.S. consolidated financial statements been- 


considered and ‘explained in the AA working papers? 


2. dlas--AA. satisfied. itselé ehat 211 “arranged banking" and similar 


Ra 
type transactions have been refloétedin the financial statements? “td 
3. As a general question, and withoutbeing specific as to_individucl 
paints,.did AA-take into account~in -their. sudit procedures for 1968 
te effect of weaknesses-discussed in their internal accounting 
control memorandums recently issued on I.0.S, and on the mutual funds 


that 1.0.S. manages, ' 
4. Docs ‘AA confirm open trades with brokers, particularly relating 
to sales of securities, as part of audits of 1,0.S. managed mutual 
funds? 

4 nad 
5. Does AA evaluate the adequacy of taxes on an overall consolidated 
corporate basis? 
6. Do AA audit procedures involve counting securities owned by the 
mutual funds or obtaining confirmation from the custodian and 
subcustodians? Bo AK satisfy themselves as to the integrity and 
reliability of the custodians (and the subcustodians) who hold 


much of the securities for the funds? 


ae. yore 216A. 

_ 7. Has AA considered whether 170;5.—has-a significant contingent 
liability to the mutual tente <e ebakans or their shareholde)s for 
~. not processing on a timely basis orders around audit dates, an.’ ‘sc: 


for processing orders throughout the year at possibly incorrect 


tr "Si 


prices? Sitio Aa jeheck fund prices at selected dates , throughout the 
year? 


8. Has AA considered whether transactions with the Arthur Lipper 
Corporatiow and other possibly affiliated parties have been adequately 
disclosed or other audit procedures or sa nate’ changed in light of the 
sata on August 15, 1969 that’l.0.S. had-guaranteed as of December 
Si, 1968. a one million dollar loan made to A. Michael Lipper by 
Guiness Mahon? Does-AA-audit-Guiness Mahon and/or. Arthur Lipper 


Corporation? 


9. Had the late instructions received by AA to audit the bank group 
at June 30, 1969 hampered its circularization of accounts, or did 
AA expect results comparable to those at December 31, 1968 which 
were poor by U.S. experience standards? Would second requests be 


sent with respect to the June 30, 1969 audit? 


10. Has AA considered whether the credits to retained earnings in 1965 
and 1969 are in accordance with generally accepted accounting principl:< 
appl . 2Je in a SEC regulated filing and whether the amounts that were 


deduct. ™ the gross gains received should be disclosed? 


11. Had AA considered an audit sel the 1.0.8, investment Aaetirae at 


June 30, 1968 as had been made in ‘prior years? 


| 
' 
; 
‘ 
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12, Was there significance to there being no opinion by AA on the 


financial statements of 1.0.8, Financial Holdings included in the 


Investors Bank Luxembourg prospectus? 


13. Had AA considered whether the term "trustee" is an accurate 
description of the relationship in which I.0.S. holds shares and 


~ 


cash for its customers? 


14. Has AA satisfied itself that full and fair disclosure has been 
made in the financial statements as to transactions with G.S. Herbert 
& Co., a London broker, or the I:.ndon and Dominion Trust Company both 
located in the same premises as the Arthur Lipset London offices? 

voes AA audit G. S. Herbert & Co. or London and Dominion Trust Company? 


Are securities transactions effected at “arms length" prices? 


15. What is the contingent liability significa... of .L.I.'s 

losing the basic records of 651 insur ~ lives and about $80,000 

of annual premiums? Are reserves adequate to co. these "lost" 
lives, should there be no premiums received henceforth against future 


death claims? 


16. Is AA satisifed that GRT (Group reducing term) commission are 
property recorded? Has AA vor.sidered directly circularizing officers 
end directors of companies in the 1.0.8. family about loans and 
advances to such persons received from the 1.0.S. companies rather then 
indicating audit disclosure limitations imposed by Swiss bank secrecy 
laws? Should the change in methods in providing actuarial reserves 

ana the amounts be disclosed in the financial statements? Should 
‘special reserves be disclosed seperately? Shoul¢ lapsed liquidation 
procecds be held as a liability longer than desire before being 


reflected in income. 
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23. Was AA able to account for the location and owership cf all 
‘share certificates of subsidiaries in the “army of companies" included 


in the 1.0.8. grouy, as referred to in the AA internal control memorenci 


Were intracompany relationships fully disclosed as appropriate in the 


circumstances? 


24. Are unsettled transactions in fund shares analyzed by broker? For 
example, how great a risk is there with any one broker and how old 


~ 


are the items? 


25. Was AA satisfied that adequate disclosure was made of the 


accounting for income on sale of development propertics? 


26, Was the valuc of the dividend distribution (of $277,000 face 
— amount of convertible debentures of 1.0.S. Management Limited) | 
determinable at the time of Bh etvtnicign and fully disclosed in the 
__....©. financial. statements? 
27. Is the borrowing of Mr. Cornfeld from ODE. (through Butler 
Aviation having discounted a $150,000 note receivable from Mr. 
Cornfeld) included in the amounts that were due from officers, 


directors and employees? Did this transaction have implications 


as to. other similar or related loans and if so, were they disclosed? 


; "an 
~~~ "28. Was there/ unrecorded liability for volume bonuses at Deceiber 
31, 1968 and at June 30, 1969 and would’ adjustment for it have a 


material effect on prior years income? . 


* ? 


‘19. Was consideration given to separate disclosure of givcups in the 


financial statements? 


' 30. Are the relationships and transactions with Ampersand on an 


, 


arms length basis? Who audits Ampersand? 


@ 


x, ; : ; 
Pas ie 
31. Was the reporting by 1.0.8. of the dividend reccivable by 


‘shareholders of record on December 31, 1968 on 1.0.8. Management 


~ . 


dil aie atdak reasonable in view of the fact that I1.0.S. recorded 


the stock as having been sold before December 31, 19687? 


32. How does AA consider the reasonableness of carrying values used 


ind catavel véshuvces Qund? Does AA audit King Resources? 


< t 


' 33. Has AA considered the pertinence of consolidating the 100% owned 
Fund of Funds Proprietary Fund with the accounts of the Fund of Funds 
and if so, the effect this would have on the 1% expense limitation 
set forth in the prospectus of the Fund of Funds? 

34. Should interest be imputed on the amounts due on the IPC 


and Pension Life sales? 
35. Does AA audit the IOS pension plan? 


36. Is there enough time left tw carry out all the work necessary 


before public offering or. should there be some delay? 


ot + ocean 
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Werblow 66 

a’ . 

Hallandale project? | 
f My recollection is he just gave a general descrip- 


tion as to what he knew of it. There was not reports or 
anything of that sort. 
Q Did he give him any financial information at tat 
time? | 
A Not that I recall, certainly no financial veporte: 
Whether he cited figures from the top of his head, I don't : 


recall, 


Q When did the next meeting take place? 


A I would guess on the following week in the IOS 
offices in Geneva. | 
Q Were there any other meetings in New York relating 


to the 10S offering that vou attended? 


A I am not sure when you mean. | 
Q In 1969, ! 
A Yes. 

Q When was the next such meeting in New York? 

A That would have been after the summer after we 


had done our work in Europe. I guess that was in early 


September 1969. 
Q Where was that meeting held? 


A That was at Drexel's offices at 6C Broad Street. 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10033 * ¥ ‘Orth 4-3567 


221A 
Werblow 

Q Why was present? 

A I believe Mr. Field -- Robert E. Field of Price 
Waterhouse, Robert M, Maynard, Joseph L. Roth and myself 
and we met with Mr. Coleman and Mr. Ambrose of Drexel and 
with Mr. Murphy of Shearman §& Sterling. 

Q Was this one of those meetings in which notes 
were taken by a person assigned to take notes? 

A I would say my recollection is definitely no 
notes were taken at that meeting. 

Q Why is your recollection so definite on that 
point? 

A Because we were discussing a preliminary draft of 


a report, so the substance of the meeting was, in essence, 


what the words were going tu be in the report and there was 


nothing else discussed at the meeting other than the report 


that was on the table, or the draft of the repert that was 
on the table. 

Q Who had prepared the craft of the report? 

A The Price Waterhouse gentlem., that I previously 
mentioned, 

Q That would be Mr. Maynard, yourself and Mr. Roth? 


A And Mr. Field. 
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y And Mr. Field. ae 
Where was that report prepared? 

A I guess, except for l'r. Field, the three of us 
had started on the report -- or I guess I had started on se: 
initially in Geneva and in Ferney-Voltaire and at times 
Mr. Maynard and Mr. Roth participated in that, in both : 
Ferney-Voltaire and Geneva and part of the work was done at 


60 Broad Street in New York. | 
Q What contribution did Mr. Field make? | 
MR. NOVELL). What do you mean by ! 

that, Mr. Silverman? 
MR. SILVERMAN: Well, let me withdraw 4 


I will withdraw that question. 


Q What role did Mr. Field play in the Price Water- 


house investigation of IOS? 
MR. NOVELLO: I will object to the form 
of the questicn, but the witne°s may answer. | 
A Mr. Field was a member of our policy committee of 
the firm and he, I ruess, assisted as ny other partners dia | 
in trying to reflect what we had done in words that our ! 
client co.id understand. | 


I think that's the best way I could describe his 


role, which is not any different than the other gentlemen 
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that I have described. 
Q Was he the principal draftsman of the report? 
MR. BUSCHMAN: I object to the form 
of the question. | 
MR. NOVELLO: I will object to the form, 
Mr. Silverman, but the witness may answer. 
A I would not say that necessarily any:'.,,0f us ‘ails 
the principal draftsman. 
Q Who veviewd it? 
MR. NOVELLO: I object to the form of 
the question. Go ahead. 
Q Was the report reviewed? 
A I would say it was reviewed -- I would say that 
we had a preliminary draft that we discussed with the 


parties at this first meeting. It was revie'ea after that 


meeting, I would guess, again on a joint basis. 


active part than another in the revision. 


| 
| 
I don't recall that any cne of us took a more ! 
| 
| 


Q But it was reviewed after the meeting at 60 Broad 
Street that you have just discussed? | 
A Yes. And also -- I mean the purpose of the 


meeting was to go over the words, Scm@ part of the revision 


took place during that meeting and part took place after 
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Q 


A 


Werblow asa ae 
At Drexel, I am sorry. 
When was the next meeting? 


I believe that was a Wednesday. I think there was 
| 


a meeting, possibly two meetings, one morning and one after- 


noon on Friday of that week in September. 


Se a” a 


ners were 


Q 


A 


I think that was the 12th of September. 
Where did that meeting take place? 

At th2 same place. 

Drexel's offices? 


er 
ae@8. 


Were the same people present? 


I think s«, >ut I am not sure if all of my part- 


eave a 


present at that meeting. 


Wh-* was discussed at that meeting? 
! 
That was another meeting to discuss another draft 
{ 


of the report to Drexel. | 


of matters that we had discussed with Arthur Andersen to 


prepare a 


Q 


I guess the meeting was to discuss also a summary | 
| 
| 
| 
report to give to Arthur Andersen. 

What decisions were reached at that meeting? 


MR. NOVELLOG I object to the form of 


the question, but the witness may answer. 


223 A-2 
Werblow =. 

A I don't think any specific _ecisions were reached 
at the meeting. We were try.ng to prepare a report that 
our client could understand that we though expressed what 
had transpired and what we had told them at different meet- 
ings. } 

’ We were trying to get in words pretty much what 
happens at the conclusion of any job in trying to get a re- 
port that has meaning to the recipient. I don't know : | 
whether I would characterize that as decisions, but trying | 
to come up with a report that was meaningful to our client 
and conveyed the views that we had. 

MR. NOVELLO: Mr. Silverman, do you 
think it appropriate to take a short break? 

MR. SILVERMAN: Surely. 

(A short recess was taken. 

MR. SILVERMAN: What was the last ques 
tion and answer? 

(The record was read.) 

Q And the work on the report to make it meaningful 
to your clicnt and to convey your views was being done in 


New York, was it not? 


A I believe I previously indicated that the work 


| 

| 

| 
Ke 


started in Europe and then subsequently was done in New Yor 
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New York 


sd gies 
a Ps 


ACTIVITIES 


Telephone conversations 
with Nangle, Conwell, 
Browning, Paola g and Cowett 
in Geneva 


Telephone conversations 
with Coleman, Nangle, Cowett 
in Geneva, Rebert Ball - in 
Germany ; 
Conference at Wilkie, Farr 
with Conwell 

Memos 


Telephone conversations 
with Ambrose at DHR 
and Coleman 


Telephone conversation with 
Nangle inParis 
Conference at DHR with Colex 


Letters to Counsel and 
Grange & Heneshan of SEC . 
Memo re SEC letter 

Telephone Conversation 

with Ambrose, Cohaus (Zurich) 


“"Werblau (PW) 


Conference at DHR 


Telephone conversations 
with Coleman, Field (PW), 
Parker (DHR Pa.), Brown 
(Toronto), Nangle (Geneva) 
Feder, Conweli (W.F.), 
Cowett (Geneva) ,Voran 
Conference at DHR with PW 
people and Coleman 


Telephone conversations 
with Moore, Nangle, Bischot 
(Smith Barney), Joyce in 
Geneva, Rubenfeld, Field 


at PW 


Telephone conversatiors with 
Field (PW), Joyce (Geneva), 
Cluett (DHR), Coleman, 


‘ Cowett and Nangle (Geneva) 


2223 A-Y 
Murphy 


Whe did the guts of it. 
And then I believe, correct me if I am wrong, 
that it was turned over to Sullivan & Cromwell. 
MR. SCHWARTZ: And we deleted those 
parts which we thought involved privileged com- 
munication. : 
MR. SILVERMAN: Mr. Schwartz, do you have 
in your possession a summary sheet without deletions? 
MR. SCHWARTZ: Yes. 
MR. SILVERMAN: Thank you. 
Yes. 
Now, you wanted to refresh your recollection 
@s to where you were on or about September léth. 
A On September 16th, I was in New York. 
Q Did you discuss what's been marked as 
Exhibits 3-A and 3-B with any of the Drexel Harriman 
personnel? 


A I really don't reme;ber but as I say, it has 


some of my handwriting on it but I really don't remember, 


Q Do you recall discussing it with anybody?’ 
A Well, I discussed either these or things very 
similar to these with, I believe, a Mr. Field of Price 


Waterhouse. 
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A Well, I think that Arthur Anderson and Clark 


Ambrose, primarily. 

Q And from whom were the answers obtained? 

A Well, they had discussions, I am sure, in 
these matters in Geneva and, perhaps, also in New York, 
I just don't remember. 

Q With whom, in Geneva, did they have discussions 

A I don't remember. I do remember that there . 
was a fair amount of discussions that went on in Geneva 
with the Arthur Anderson people and with the Price 
Waterhouse people but I can’t pinpoint the times of those 
discussions. 

Q With whom in New York were there discussions? 

A Well, with Mr. Field, I remember, particularly. _ 
It may possibly have been somebody from Arthur Anderson 
there. I just pure recall. 

Q Anybody else? 

A Drexel. 


Do you know what the substance of these meeting 


A Well, the substance of the meetings was to 
@iscuss the various points that had been raised and to 


see what kind of a letter or memorandum Price Waterhouse 
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Murphy - : 87 
felt that they could give to Drexel as what you might call) 
a comfort letter or comfort memorandum and then in 
addition to “hese detailed things,of which there were 
quite a number, there was an ov2r~all question as to 
whether Price Waterhouse felt that Drexel could rely on 
Arthur AndersSn‘'s audits of the figures and on this 
Price Waterhouse, in the final memorandum or letter, in- 
dicated quite clearly they found nothing which they felt 
should prevent Drexel -from relying on the work that had 


been done by Arthur Andersgén. 


Q Was there any discussion as to whether Drexel 


would go ahead with the offering if it didn't receive 
confirmation from Price Waterhouse that it, meaning 
pees could rely upon Arthur Andersen's financials? 

A Tone that I recall. : 

Q Where, to your knowledge, did Price Waterhouse 
issue its opinion that Drexel could rely upon Arthur 
Andersen's financial reports? ‘ : 

MR. SCHWARTZ: What do you mean by issue? 
MR. ZIRIN: I object to the form. 

Arthur Andersen's financials -- 

MR. SILVERMAN: Reports prepared by 

Arthur Andersen. 


?’R. SCHWARTZ: What do you mean by issue? 
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PLACE TIME ACTIVITIES 


9/17 New York ¥i4 Telepl:2ne conversat. 77 
with Coliri 
“< 9/18 7 1 Conference with Fie.u, 


‘Telephone conversation 7 

with Vernon, Cowett (Geneva), 
%evine (SEC) ’ Clues (DHR) ’ 
_Simmerm ‘Toronto) 

Two Memos 


. 9/22 New York 6 einiennens conversations ie: 
with Nangle, Joyce (Geneva), 
Altemus, Canadian lawyer, 
Field, Coleman, Sonne 


9/23 ae il Telephone conversaticzs 
Beh iss with Browning, Merritt, 


Joyce (Geneva), Sonne, 
(Brussels), Coleman, Hat, 
Ambrose (Geneva), SEC 
Conference Steimle 


‘9/24 ™ 2 1/2 Telephone conversation with 
’ Mynnad (PW), Coleman, 
Memo - [deleted] Merritt 


9/25 ” 6 a Telephone conversation with 
Boardman ~- U.S. Bank Notes 
and Joyce in Geneva 


9/26 " 5 Telephone conversation 

s . with Joyce - Geneva 
: : Nangle - Oxford 
Sonne - Brussels 


a. 
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Murphy 
4 A I don't remember. 
3 | Q Did yor have any telephone conversations with ) 
4 | Mr. “waft? | 
Sie 4 | A Well, I certainly had one setting up the : nid 
ee ee | 
meeting. 
2 ! Q Any others that you can recall? | 
A A I don't recall. | 
9 | Q Did you meet with Mr. Haft on a second 
10 | occasion in the United States? 
11 | A I don't recall. 
be | Q Did you meet with Mr. Hart abroad? 
13 | A I don't recall. 
14 Q You testified that you had a meeting with 
15 Mr, Stammer who ie Mr. Haft's law partner, is that correct? 
16 | A Yes. 
17 | Q Did you have more than one meeting with Mr. 
18 | Stammer? 
19 I A No. 
20 | Q Where did your meeting take place? 
Se A In the Carlyle Hotel. 
o 2.. | Q Who was present at the meeting? 
23 | A Mr. Coleman and I were oresent: 


Anybody 


Mr. Coleman, you and Mr. Stammer. 


COMMERCE REPORTING CO. 
1$0 NASSAU STREET, NEW YORK, N. Y. 10038 * WOrth 4-356, 


+ 


ae 


= ence iin cedle- Sinner 


“— oe a Me 


25 


Re : : va Ge ets onan an eee eommesnanallis 


223 Ag oo 
Murphy 43 | 

A Not that I recall. : 

Q What time of the day did the meeting take 

place? 

A Late in the evening. 

Q Approximately when did the meeting take place? 

B I think it was on September 23rd. 

Q Who arranged the meeting? 

A Well, I had tried to get Mr. Haft and he wasn't 


available sc Mr. Stammer came over and talked to us. 


Q 30 then vou arranged the meeting? 


A Yes. 
Q What was the purpose of the meeting? 
A The purpose of the meeting was that that morning: 


an announcement had come out in the press that the SEC 

was going to have a hearing or bring an action involving 
the IPC -= that's Investors Planning Corporation -= and 

Mr. Cowett and Mr, Cornfeld and a number companies and 

this was just before -- just at the time of the printing in 
London of the prospectus and we wanted to find out every- 
thing we could about this matter and that was the purpose 
of the meeting. We thought it would be advisable to put a 
sticker on the prospectus disclosing it. 


Q Who made the decision to put a sticker on the 


prospectus? if 
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A I think it was =- I am not quite sure what 
individual did. We'd -- there were several people 
involved. We had several phone calls to Geneva that 
evening to talk about it and to try to work out what should 
be said and i think it was a joint decision of the people | 


in Geneva and Mr. Coleman, myself and Mr. Conwill. 


Yes. 


we te ate meee aie. ceconer denims chloral ate ten een cmenaemnaiiasann alittle ALOT Ne 


Q 

A 

Q With whom did you speak at Geneva? 

A I think I spoke with Mr. Ambrose. I might 

have spoken to Mr. Cowett. I am not sure. And this was -- 

well -- 
Q Who drafted the language of the sticker? : 
A What? 
Q Who Cvafted the language contained on the 


sticker? 


A It was a joint operation between these people i 


Did you call Geneva? 


Geneva and those -=- Mr. Coleman, myself and Mr. Conwill. 

Q Who actually eves the first draft of the 
sticker, if you recall? 

A I am not sure who wrote the first draft but we 
were talking about the thing back and forth on the tele~- 
phone quite a bit. 


Q Was there a conference call between you, 
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Mr. Conwill and Geneva? 
A No, because Mr. Conwill I believe we talked to 


separately rather than on a conference call. 


Q And you spoke to Mr. Conwill separately? 
A ‘Yes. 

Q And you spoke to the people in Geneva? 

A Well, Mr. Coleman and I. 


Q And did you read any language contained in the 
sticker to Mr. Conwill? ' 

A Well, he said that in his opinion there was no 
violation of the law and I suppose that it was he that 
read what he wanted said about that. to us because he said 


we could quote his -=- that was his firm's opinion. 


Q And did you take down what he told you? 

A I suppose I took it down. 

Q Then did you relay that on to Geneva? 

A We talked with Geneva about it because the 


thing had to be printed in Europe and we naturally discusse 


with them what would be printed up in Europe. 


in this country? 
A I really don't remember. It was a very short 
thing. Whether it was typed or what -- 


Q Any drafts of the sticker prepared in the -- 
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I am sure we didn't have any stenographer with 


us when we were tulking at the Carlyle so I doubt very 


much if it was typed. 


Q 


A 


Q 


Did you give consideration to the sticker 


on the following day? 


I think we shot the works that night. 


So then by that evening, the language that was 


contained on the sticker was formulated, approved and 


fully prepared, is that correct? 


A 


I don’t recall any further discussion of it. 


There may have been further discussion in Geneva but I 


don't recall any here. 


Q 


What else was discussed at the meeting at the 


Carlyle with Mr. Stammer at which Mr. Stammer was present? 


A 


Q 


Nothing except this particular matter. 


Did you have any occasion to speak with Mr. 


Stammer on the telephone? 


A 


Q 


Stammer? 


Well, we asked him to come over to the meeting. 
Other than the call to arrange for the meeting? 
I don't think so. 


Did you have any correspondence with Mr. ' 


I don't “hink so. 
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agreement among underwriters in New York? 


A Not that I can remember. 


Q With any other Shearman & Sterling personnel? 


A No. 


ao fu fe OW 


Q Did Mr. Murphy fly back and forth from Geneva 
to New York the way you did in the process of this under- 


writing? 


9 | A Yes, he did. He made « number of trips during 


, & 


the summer. 


ee 
© 


11 Q So sometimes he was in New York and sometimes 


he was in Geneva? 


13 | A That would be correct. 
14 | Q Was he invited to any executive committee meet- 
15 | ings during the summer of 1969? 


16 A None that I was present at. 


17 Well, I-- 

18 | Q Other than the one you testified to. 

19 | A I testified to on-, 

20 | Q Did you have any meetings with Mr. Murphy in 


21 New York during the summer of 1969 about any matters at 


22 | all? 

23 | MR. SCHWARTZ: Other than he's testifi.d to? 
24 | Q Other than what you've testified to. 

25 | A I remember being with Mr. Murphy once in New 
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York and this was, I think, just the day before the 
offering. 

Q Did you discuss the offering with him? 

A We discussed a sticker that was--became necessary 
to attach to the prestpectus. 

Q What was that sticker? 

A You've got the prospectus. I can't remember 
what it is now. | 

Q Who said that the sticker had to be attached? 

A » Ce 

THE WITNESS: Can I see a copy of the 
prospectus? 
MR. SCHWARTZ: Yes. 

A Yes, I remember this now. The SEC had issued an . 
order or orders in connection with give-ups in prior years 
by a company which was then a subsidiary of IOS and they 
were threatening to call Cowett and some of the other 
senior IOS officers to testify before the SEC and this 
occurred, I think, just the day before the offering and 
we felt that this had been publicized in the press and 
that it was something that sh ould be disclosed in the 
prospectus and Murphy and I discussed this in New York 


and he had a discussion with the Willkie, Farr firm and 


it was decided to sticker the prospectus and it was 
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3 Q Do you have that sticker in front of you now? 

4 A A copy of it. 

5 Q A copy of it? 

6 A ‘Yes. 

7 | MR. SILVERMAN: May we have that marked, 

8 please? 

9 MR. SC” “PZ: The sticker is part of a 

10 | larger document, which I believe has somes handwritten 
11 | notes on it. 

12 | MR. SILVERMAN: Let's just mark the first . 
13 | sheet. 

14 | Can we separate the first sheet? I don't 
15 | want to see your notes. 

16 | MR. SC’WARTZ: This is my personal copy. 

17 | MR. SILVERMAN: All right, we will get it 
18 | photostated. 

19 | MR. SCHWARTZ: You wust have one. 
20 | MR. SILVERMAN: I don't have that sticker. 
21 | THE WITNESS: The sticker was on all copies 
22 | of the final prospectus. | 


23 | BY MR. SILVERMAN: 
24 Q Was the sticker prepared in New York?. 


25 a. The language was drafted in New York. 


PO NG a 


ee eee 
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And was the printing done in New York? 
No. 
But it was typed in New York? 
I don't remember whether it was typed in New 
York or whether it was telephoned to Geneva. I suspect 
it was telephoned to Geneva, because it was just the night 
before the offering, ®5 I remember. 
MR. SILVERMAN: I hand to the reportez one 
sheet of paper marked "Supplement to Prospectus," 
and ask that it be marked Coleman Deposition Exhibit 
1 for identification. 
(Sheet of paper marked “Supplement 
to Prospectus,” marked Colemai 


Deposition Exhibit 1 for identi- 
fication, as of this date.) 


BY MR. SILVERMAN: 


Q pid you communicate with anybody else about 


the sticker? 
A The only person I’ remember that was communicated 
with was somebody at Willkie, Farr, probably Mr. Conwill. 
Q Did you communicate with Mr. Conwill? 
A Wo, Murphy talked to him on the telephone. 
Q In your presence? 
A I think I was there-~yes, I was present, I think. 
I was. Y 


COMMERCE REPORTING co. 
150 NASSAU STREET, NEW YORK, tl. Y. 10038 * WOrth 4-3567 


re oa 


he th Ba 


i 
4 


O 


vee eee H Se an ee ew le ee = i eS a ne a anal dats = i AC late etna 


223A~]7 


Coleman 83 

Q Do you know what they were discussing? © 

A They were discussing what the language of the 
sticker should be and what Mr. Conwill's opinion was on the 
importance or lack of importance of the action which the 
SEC proposed to take. 

Q Do you recall what Mr. Conwill stated about the 
importance or lack of importance of that action? 

A I didn't--I wasn't on the telephone, but Murphy 
reported to me afterwards that Ccnwill said that he 
thought that the give-up practices which were the sub- 
stance matter of the sticker were perfectly legal at the 
time that they were car: ied on and that even if they were 
found to be not legal, that there would be no material 
harm to IOS. 

Q pid Mr. Murphy concur in that opinion? 

A I think he took Conwill's word for it. 1! don't 
think he had any basis for concurring? 

Q Is it fair to say that at the conclusion of the 
telephone conversation between Mr- Murphy and Mr. Conwill, 
the langu:.e that appears on Coleman Deposition Exhibit 1 
was formulaced and agreed upon? 

4 ves, I believe that's true. 

Q Then it is also your belief that that statement 


vnich appears on Exhibit 1 was then transmitted in some 
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way to Geneva? 

A Yes, and I would suggest it was by telephone, 
because of the time element. 

Q You say that one act that underwriters take in 
connection with the public offering is to question the 
officers of the issue; is that correct? 

A Yes. 

Q Was that done in the 10S offering? 

A Yes, it was. 

Q pid you participate in the questioning of 105 
officers? 

A I participated in certain phases of it. 

Q Was one such phase the breakfast meeting with 
Mr. Cowett that you've discussed? 

ae No, that was not an investigation of the company. 
That was discussing--I testified to that a dozen times. 
That had nothing to do with the investigation. 

Q You. didn't discuss I0S and its operations with 

Mr. Cowett at that meeting; is that correct? 


A At that meeting, that's correct. 


Q Was there a subsequent meeting in which you 


discussed with any personnel of 10S, I0S' operations? 
A Yes, there were many meetings in Geneva. 


Q With whom did you discuss Ios‘ operations? 
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vermont 52 of Appendix II to Plaintiff’s Memorandum of 
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September 29, 1969 


Mr. George P. Bischof 

Smith Parney & Co., Inc. ree DD? J 
1345 Avenue of the Americas ‘'*: “7 
New York, New York 10019 ‘ 


Dear George: Re: 1.0.S., Ltd. 

I enclose a proof (September 29) of Closing 
Memorandum. If you should have any suggestions in regard 
to this, I would appreciate receiving them as soon as 


possible. 


Sincerely vours, 


GM=-PM:ad 
Enclosure 
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September 29, 1969 


/ 
ie 


Mr. Clarke C. Ambrose 

Drexel Harriman Ripley Incorporated 
6: Broad Street 

New York, New York 10004 


Re: T.0.8e, itd. 
Dear Clarke: 
I enclose three copies of a proof (September 29) 
of Closing Memorandum. I would appreciate qetting any com- 


ments that you or others may have on this proof. 


Sincerely yours, 


GM-PM:ad 
Enclosures 
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September 29, 1969 


Raymond Merritt, Esa. 
Willkie, Farr & Gallagher 
1 Chase Manhattan Plaza 
New York, New York 10005 


Dear Ray: ne: ¢.0.8., Ltda, 

I enclose two copies of a proof (September 29) 
of Closing Memorandum. I would appreciate getting any 
comments that you or others may have on this proof. 

Sincerely yours, 


GM-PM:ad 
Enclosures 
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September 29, 1969 


Ronald c, Erown, Esq. 
Blake, Cassels ¢ Graydon 
25 King Street, West 
Toronto 1, Ontario, Canada 


‘*.. 


Dear Mr, Brown: 


I enclose a Proof (September 29) of Closing 
Memorandum. 1 would appreciate getting any thoughts that 
you "ay have on it after you have had a chance to look 
it over. You vill notice that the proof assumes that 
you will be at tho Closing in London which I had not 
Cleared vith vou but vhich I an inclined to think would 
be advisable, 


Sincerely yours, 


GM-PM:ad 
Enclosure 
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September 29, 1969 


Gilbert S. Bennett, Esc. 
Zimnrerman & Winters 

199 Bay Strect 

Toronto 1, Cntario, Canada 


Dear Nr. Bennett: 


I Bnclose a proof (September 29) of Closing 
_Memoranéum. I would appreciate getting any thoughts that 
you may have on it after you have had a chance to look 

it over. You will notice that the nroof assumes that 

you will be at the closing in London which I had not 
-Sleared with you but which I am inclined to think would 
be advisable. 


Sincerely yours, 


GM-PM:ad 
Enclosure 


September 29, 1969 


Mr. Hugh Sassoon 
Guinness Mahon & Co. Ltd. 
3 Gracechurch Street 
London £.C. 3, England 


Re: £20 .Se% Ltd. 


Dear Hugh: 


I enclose a proof (September 29) of Closing 
Memorandum. If you should have any suggestions in regard 
to this, I would appreciate receiving them as soon as 
possible. 


Sincerely yours, 


GM-+PM:ad 
Enclosure 


Www er 
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September 29, 1969 


Gilson Grav, III, Esa. 
Will, Samuel & Co. Limited 
106 Yood Street 

London, E. C. 2, England 


Dear Gilscn: Res T0058... Bea. 


I enclose a proof (September 29) of Closing 
Memorancum., If you should have any suggestions in regard 
to this, 1 would anpreciate receivina them as soon as 
possible, 


* Sincerely yours, 


GM-PM:ad 
Enclosure 
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September 29, 1969 


Mr. Kenneth Martin 

The Royal Bank of Canada Trust Corporation 
Linited 

Brewers lial. 

Pldermanbury Square 

London E. C.2, England 


Re: I1.0.S., Ltd. 
Dear Mr. Martin: 

I enclose a proof (September 29) of Closing 
Memorandum. If you should have any thoughts or suggestions 
in regard .o this, I woula appreciate your letting me know 
as soon as possible. 

Very truly yours, 


GM-PH:ad 
Enclosure 


223A727 


September 29, 1969 


The Pank of New York 
147, Leadenhall Street 
London E.C.3, England 
Res 1.0.8., htd. 
Attention: ‘Mr. De Pinna and Mr. Stubbs 


Gentlemen: 


I enclose a proof (September 29) of the Closing 
Memorandun. If you should have any thoughts in regard to 
it, I would appreciate receiving then as soon as possible. 


Very truly yours, 


CM-PM sad } : 
Enclosure 


September 29, 1969 


Robin Froadley, Usa. 
Allen & Overy 

9-12, Cheapside 
London EC 2, England 


Res 1.0.8., Ltd. 
Dear Mr. Broadley: 


I enclose a proof (September 29) of Closing 
Memorandum. If you should have any thoughts in regard to 


it, I would appreciate recciving them as soon as possible. 


Very truly yours, 


GM-PM:ad 
Enclosure 
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September 29, 1969 


Thomas PR. Nangle, Esa. 

I.0:5., Ltd. 5 
119 ue de Lausanne (6th fl.) 

Geneva, Switzerland 

Dear Tom: Re: 1.0.S., Ltd. 


I enclose three covies of a proof (Sentember 29) 
of Closina “enorantum. I am also sending copies to 
Fen Beaugrans. I would arpreciate settine your thoughts 
on this proof as soon as reasonably possible. I sucqe-t 
that you go over it carefully with Reaugrand. 


Sincerely yours, 


GM-PM:ad 
Enclosure ; . 
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September 29, 1969 


Mr. Kenneth Leaugrand 
T.0.8 ~ Ltd. 

119 Rue de Lausanne 
Geneva, Switzerland 


Re: 1.0.5., Ltd. 


Dear Fen: 


I enclose three copies © a proof (September 29) 
f Closing Memorandum. I would appreciate gettin; anv 
thoughts which you or others may have in reqard to this 
---proof- I am of course sending copies to Ray Merritt. 


‘ 


Sincerely yours, 


GM-PM:ad 
Enclosures 
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Thomas R. Nangle, Esq. 

TsOcoee Lte. 

119 Rue de Lausanne (6th fl.) 

Geneva, Switzerland on 


Dear Tom: Re: '1.0.S., Ltd. 

I enclose three copies of a proof (September 29) 
of Closing Memorandum. I am also sending copies to 
Ken Beaugrand. I would appreciate getting your thoughts 
on this proof as soon as reasonably possible. I suggest 
that you go over it carefully with Beaugrand. 


Sincerely yours, 


eg 
GM-PM:ad irr 
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TIME 


9° 


ACTIVITIES 


14 Letters distributing 
proof of IOS Closing Memo 
Telephone conversations 


.’ with Gray in London, Merritt, 


Ambrose, SEC, Brown in 
Toronto 


Telephone conversations. 
with Nangle (Geneva), 
Voran (Geneva), Bischof 


Telephone Conversations 

with Ambrose, Nangle (Geneva) 
Bischof 
Conference with Ambrose and 
Browning 


Telephone conversations 
with Rubenfeld, Nangle, 
Voran in Geneva 
Conference at DHR 


Telephone conversations with 


’ Bischof, Nangle (Geneva), 


Merritt ’ Haft ’ Printer, 
Howe (Toronto), John Stone 
in Toronto 


Telephone conversations with 
Nangle (Geneva), Ambrose, 
Sonne - (London), Brown 
(Toronto), Merritt 


Telephone conversations 

with Voran, Merritt, Be ‘nett, 
Nangle, 

Conference with Voran 


Telephone conversations 
with Ambrose, Voran, 
Bischof, Nangle, Berry (N.¥.)@ 
John Stone 

Conference with Voran 


Telephone conversations with 
Bank of New York (London) 
Johnstone - (Nassau), 

Joyce ( Geneva) 


Telephone conversations with 
Browning, Joyce, Ambrose 
and John Stone 


. 
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6990 AFTERNOON SIRS 
OCTOBER 14, 1949 j 
REFERRING TO YOUNO TELEY QF THIS MOONTNG, WE ACE GIVING 
YOU HERETO EMCLOSEM THO PAYMENT ERSTRUCTIONS FOR 1,0.S,LT0 - 
ISSUE, eee: 


PAYHENT FOR COMMON SHAQES OF 1.9,S.LTD PHOCHASER BY YOY 

FROM MOFKEL HAP IMAM OIPLEY , PRCORPORATED © COMFIOMATION 

HO SYF}YSKSY 1335) SHOULD BE MADE IN 

UIITED STATES OOLLAGS BY ISA HOUOS ON OCTOBER 14, 1969 TC 
MOFYEL HADO JAN OTOLEY, [NCNPPARATED -1,0,S.LTO RETAIL | 
ACCO'INT AT THE Q&uK OF NEW YORK, 147 LEAOEMHALL STREET, 

Lonny & 60, 2 ENGLAND, lat 

SICH PAYMENT SHOULD BE MEDE BY INSTOUCTING YOUR NEW YORK 
CORPESPONDENT TO “SKE SAYMENT IN MEW YOOK CLESQING HOYSE FUNDS 
BY JENN HOURS MEW YORK TIME OM NETOSES 14, 1969 TO THE BANK OF 
MEW YORK , STH FLOQP ZLBPTEN STREET, MEY ARK, NEW YORK 1021S. 
CATTEMTIONEH® DENNIS FOUCAD, FIR THE ACCOUNT OF THE BARK 

OF NEW YOPK , LGUDIN. N2EXFL WARDIMAN PIPLEY, [NCOPPARATED- 
L.O.S,LTD SETAIL RCCOUNT yo'e PNSTOULTION TI YOUR NEW YORK 
TTPLEASE PAY AT NO PAIN TA WHA HIN ON OTHE : 

NEY YORK CLEARING HONSE FUNDS THE AMOUNT OF so gy ea “ 
TO THE BANK OF NEW YORK LOMDOM . OPEYEL HAROIMAN PIPLEY. 
INCOOPOPATEN 1.9.S,LTO RETAIL. ACCOUNT PLEASE SPECTEY IN YOUR 
PAYMENT ADVICE [TO THE BANK OF NEW YORK THAT C [NSEQT YOUR NAME 


res AEs} 


AND THE COMFIONATION YO) TS MAKING THE PAYMENT.°°* 
DREXEL HASRIMAN RIPLEY 


PLEASE NOTE THAT OAYMEMT 1S DUE TODAY IN MEY YORK, 


& 
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6990 AFTERNOON SIRS 

OCTOBER 14, 1949 ‘ 
REFERRING TO. YOU TELEY OF THES MOANING, WE AOE GIVING 

Woy HERETO ENCLOSED THE PAYMENT INSTRUCTIONS FOR 1,0.S.LT0 © 
ISSUE, 


PAYMENT FOR COMMON SHARES OF 1.9,8,LTD PHOCHASED BY YOU 
FROM NPEXEL HADPIraN RIPLEY , INCORPORATED ¢ COMFIOMATION 
10 SULPYRKSX 1335) SHOULD BE MADE IN 
eeitee STATES DOLLARS BY ISAN HOYOS ON OCTOSER 14 , 1969 TC 
NOFYEL HADOIMAN OTPLEY, INCAPPARATED -1,0,S.L70 RETAIL 
ACCONIT AT THE BAU OF NEW YOPK, 147 LEADEMHELL STREET, 

naw €f, 2 ENGLAMD, 7 
ye PAYMENT SHONLD BE MEME BY PNSTOUCTING YOUR NEW YORK 


' { EF FINNS 
ESPNNERT T9 MAKE PAYMENT IN MEW YOOK CLEARING HOUSE 
ray gg ned a YOPK TIVE OH NCTOSES 14, 1969 TO THE BANK OF 
WEW YORK , STH FLOQE ZQHPT4N STEET, NEV YORK, NEW YORK 1015 


HTIANEH® DERKTS CONCAD, FIP THE ACCOUNT OF THE BANK 
ee tee “ UgNOgN. APEXEL HARPIMAY PIPLEY, INCIRPORATED- 
1O.S,LTD RETAIL ACCAUNT YSNe INSTOUCTION TD YOUR NEW YORK 
COPOESPORNENT SHOULD STATE AS FOLLAWSS 


bd Hay WO yp! 2 Qa {N 
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ucoRpaaten 1.9,S,LTO RETAIL ACCOUNT PLEASE SPECTFY IK YOUR 


PAYMENT ADVICE TO THE BANK OF NEW YORK THAT ¢ PRSERT YOUR NAME 


AND THE COMFIOMATICN MO) IS MAKING THE PAYMENT.'** 


PLEASE NOTE THAT PAYMENT 1S OVE TODAY IN MEW YORK, 
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DREXEL HARRIMAN RIPLEY, INCORPORATED 


Executive Committee 


Minutes of Regular Meeting 


September 10, 1969 


A Regular Meeting of the Executive Committee was held this day 
at 11:00 A.M. in the New York Office. ran ae 


There were present: Messrs. Berry, Coleman, Lloyd, Bell, Chesion 
and Kelley. Mr. Parker attended as Secretary. 


—_ ee ee 


223A—-3h 


) b 
Mr. Parker then reported that Mr. Caliri needed to establish bank 

accounts with the Bank of New York in connection with the I.0.S., Ltd. 

underwriting. Adoption of the form of resolution provided by the Bank 

woula enable him to set up the necessery accounts. After discussion 

of who should be authorized signers on such accou upon motion duly 

seconded, it was 


RESOLVED: 


1. That The Bank of New York (herein called the "Bank"), 
be and hereby is designated a depositary of the Corporation and 
authorized to receive for deposit to the credit of this Corporation, 
or for collection for the account of this Corporation, checks, drafts, 
notes or other instruments for the payment of money (which shall 
be deemed to have been unqualifiedly endorsed by this Corporation 
whther or not actually so endorsed). : 

: 2. That any one of the foliowing: William E. S. Browning, 
Ralph M. Caliri, Christian R. Sonne, John G. Rich, Leonard V. 
Santivasi, Harold W. McCrone, Jr., and J. B. Riggs Parker, be 
and hereby are authorized, from time to time, for and on behalf 
of this Corporation to make and sign checks, drafts or other orders 
with respect to any funds at any time to the credit of this Corpora- 
tion with the Bank and against any accounts of this Corporation 
maintained at any time with the Bank, and that the Bank be and — 

_ hereby is authorized to pay and debit the same to any account of 
this Corporation then maintained with the Bank, without inquiry 
as to the circumstances of their issue or the disposition of their 
proceeds, whether drawn or endorsed to the individual order of, 


Bes 
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_uriman Ripley, Incorporated 


og committee ~6- ’ September 10, 1969 


4 twndered in payment to the individual obligations of, any officer 
« serson signing the same, any other officers of this Corporation 
« etherwise, and to receive, as the act of this Corporation, recon- 


wments of accounts when signed dy any of the above named officers 
svrsons, Or their appointees. 


3. That any two of the following: William E. Ss. Browning, 
weigh M. Caliri, Christian R. Sonne, and John G. Rich, or any 
~ 2 of the following: Leonard V. Santivasi, Harold W. McCrone, 
.. and J. B. Riggs Parker, be and hereby are authorized on behalf 
tnrs Corporation: 


To authorize and request the Bank to purchase, exchange, 
sell, receive, deliver or otherwise deal in or with stocks, 
bonds and other securities for the acccunt of this Corporation; 


To discount with the Bank notes, drafts or other commer- 
ciai paper, whether or not negotiable; 


To apply for letters or other forms of credit on any 
terms; ; 7 


To borrow money and to obtain credit or other accommo- 
dation from the Bank on any terms; 


To pledge, trustee or otherwise create any lien upon 
or security interest in any property of this Corporation 


as security for any loan, credit or accommodation from 
the Bank; 


To enter into any agreement relating to any general 

Or specific transaction with the Bank; and in connection 

with any of the foregoing, in the name and on behalf of 

this Corporation to accept, receive, withdraw or waive 

notices, demands, protests, vouchers, Papers or property 

and to make, execute and deliver such notes, obligations, 

guarantees, instruments, assignments, receipts, waivers, 
- €Cquittances, indemnities or other agreements pertaining 

thereto as the officers or persons acting pursuant to this — : 
 uthorization may in their discretion deem advisable. 


- @ 
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- Drexel Harriman Ripley, Incorporaied aah . , 
Executive Committee ae atl September 10, 1969 


4. That the Secretary or Assistant Secretary of this Corpora- 

tion be and hereby is authorized and directed to certify to the Bank 

* the names of the present officers of this Corporation and other persons 
authorized to sign for it, and the offices respectively held by them, 
together with specimens of their signatures, and from time to time 
hereafter, aschanges in such personnel are made, immediately 
to certify such changes to the Bank, and the Bank shall be fully 
protected in relying on such certifications and shall be indemnified 
and held harmless from any claims, demands, expenses, loss or 
damage resulting from or arising out of honoring any signature 
so certified or refusing to honor any signature not so certified. 


5. That the Secretary or an Assistant Secretary of this 
Corporation be and hereby is authorized and directed to certify 
to the Bank that this resolution has been duly adopted, is in full 
force and effect and is in accordance with the provision of the 
charter and by-laws of this Corporation. 


6. That any withdrawals of money or other transactions 
heretofore had on behalf of this Corporation with the Bank be and 
hereby are ratified, confirmed and approved, and that the Bank 
be and hereby is authorized to rely upon the authority conferred 
by this resolution until the receipt by it of a certified copy of a ; 
resolution of this Board of Directors revoking or modifying the same. 
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~ DREXEL HARRIMAN RIPLEY, INCORPORATED 


Executive Committee 


Minutes of Regular Meeting 


May 14, 1969 


A Regular Mceting of the Executive Committee was held this day at 
11:00 A.M. in the Philadelphia Office. 


There were present: Messrs. Berry, Coleman, Miller, Cluett, Lloyd, 
Bell, Cheston, Guernsey and Kelley. Mr. Parker also attended as Secretary. 


223A-YO 
Document 63(b) of Appendix II to Plairtiff’s 
_—— Law in Opposition to Defendauts’ 


Memorandum of 
Motions 


~—- 


Messrs. Browning and Sonne made a presentation relating to the proposed 
underwriting of I.O.S., Ltd. (S.A.). 


There being no further business, the meeting adjourned. 
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DREXEL HARRIMAN RIPLEY INCORPORATED 


a en nT i 


Executive Committee 


Minutes of Reqular Meeting 


August 27, 1969 a 


A Regular Meeting of the Executive Committee was held this day at 
11: sie A.M. in the Philadelphia Office. 


There were present: Messrs. Miller, Cluett, Lloyd, Morehouse, Cheston - 
and Kelley. Mr. Parker attended as Secretary. 


a: = 7. = 
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The status of the I.O.S. underwriting was discussed. 
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Document 63(c) of Appendix II to Piaintiff’s Memorandum of 


ee . Law in Opposition to Defendants’ Motions 
Telex 


Mr. Edward M. Cowett 


10S Geneva 


Re listing LTD. Toronto and Montreal exchanges, 1 cuote Drexel Harriman 
via Grayson Murphy. “Love to heip you but ---------«- . Therefore listing 
will take place Monday December 29th. For publicity purposes it would be 
helpful if scmeone line yourself or James Roosevelt could be on the floor 
of the exchange that morning. However, if no one is available from Geneva 
I will ask Ira Weinstein to come up. Please let me know. 


4 


Regards. 


Murray Howe. 


224A ha G “WY a 
i Document 64 of Appendix II to Plaintiff’s Memorandum \ 
of Law in Opposition to Defendants’ Motions «\ 


Drexel, Harriman, Ripley, Incorporated 
60 Broad Street 

New York, N. Y. 10004 

bak Sirs: 

During our investigatory work carried out in connection 
with your proposed public offering of shares of common stock 
of 1.0.8. cd. we had occasion to refer to the working papers of 
Arthur Andersen & Co. supporting their examination of 1.0.S. Ltd. 
for the year ended December 31, 1968. Our reference to these papers 
was solely to obtain information concerning the company's operations 
and its accounting practices. Only incidentally did we take notice 
of the audit procedures followed by Arthur Andersen & Co. in the 
course of their examination. Certain questions which related to 


the audit procedures, however, were raised by us and were discussed 


with Arthur Andersen & Co. 


We did not attempt, nor would we have agreed to attempt 
to review the Andersen working papers to provide meuranee that 
Andersen's examination could be relied upon. An audit involves a 
great deal of judgment, a background knowledge of the company's 
operations, internal procedures and controls and its personnel; it 
cannot be looked at or criticized in segments because of the 
unavoidable and riecessary interrelationship between segments. 
Additionally, an audit involves intangible standards of independence 
and of field work, such as training and supervision of personnel, 


etc., which cannot be evaluated by reference to working papers. 


Nevertheless, we understand that our discussions with you 
raised some questions as to the reasonableness of your relying on 
the authority of Arthur Andersen & Co. as experts in giving their 


report. 
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Please be advised that neither the auditing matters to 
which the questions relates nor anything else came to our attention 
during the course of our reference to the working papers that would 
cause us to believe chat the examination of the financial statements 
of 1.0.S. Ltd. at December 31, 1968 by Arthur Andersen & Co. wae 
not made in accordance with generally accepted auditing standards 
or would give you any reason not to rely on such, examination. 

This letter relates only to auditing matters and reference is made 

to our letter to you dated September . 1969 that sets forth our 
view that it appears that the credits to retained earnings sown 

in the ecnsolidated financial statements of 1.0.S. in 1968 ($ ) 
and 1969 ($ ) should be included in the net income in accordance 


with generally accepted accounting principles as that term is 


understood in the United States. 
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Septerber 17, 1970 


Allen S. Nestoff, fsq. 
Asscciate cirector 
Divisicn of Corcora 
Securities ana Lacaa 
Washington, D.C. 20 


Dear Mr. ! 


1973 you requested 
lew At re +A hava 
suant to a nublic 
‘ iy 7stter to ycu 
eublee ofreria Sverty 
nhies to fr:aricsans ether 
etors o> 
sie BeSR son 


o 

* 
~ 
4 


~ «pitt 


. - a aoe 
In your lette: 
amnetale Ae Fawerst? an veep le 
wwe Cmte wet ete Mw fee me ee ~~ ae Omens 


purchased commen shores E 4 
offerin: 2n Septcmocr 
of July 25, 1°79, ct 
effort was made to erect 
pease encloeyecs, associa 
having a contaruinz 
with 195. In reeent tel 
a cesira to have mace ir. 
requested information 
into the lust catcsory; 


o 


terwe4 


jee 
se 
x 


Ta! 
“ 


eee @e¢ 
» ee ec 


> 
et 2 fF 


Members of the Set raviewed the 
files of the comrany aad w : ere foliowins 
Anforvwation. ia of this ca nuiny, 4n denthn review 
of the Silcs 45 being mace : onec2ivable that certain 
eddaitions may be mace to th ein: Should we 
receive any additional inf Sy we will, of 
éourse, innediately ferwarc tt your review. 


The followin~ to the best of our present 
knowledze 211 tne Ucited 5 citizens falling within. the 
last catsesory renticned 


i. 


Hr. 


ad 
cael 


of the beam 


Hanasexernt 


2. 


Ur. 
Internation-l, 
affLiiescas. 


3- 


IOS group cf 


Allen S. Nostof?, 


Farr & Gallagher, United 


IOS Growth rune, 
Linitede 


fre 


Mr. 
inzenendent consult 


Eede Septenber 17, 1979 


200 sharas 


Allcaa FP. ad 


482 Cariton Read, 
Wyckoff, Mou ‘Jerscz 


Conwill, a member cf the law fira of Willki 
Etates Cauncel to t08, 43 a Kens i. 
cf eirsctors of Tne Fund of Fouts, Limited 
Limited enc Investors Overseas Services” 


J. Clarcnee 1,909 shares 
371 iiadisen 


New York, i:c 


Davies, Jr. 
Avenues 
w Yori 


Devices is a director of Investment Properties 
Limited, a closed-end cemsany manared bz 10S 


P 240 
ms . 


Eric Draw 1,426 shares 
200C Masonic Euilcing 

13 Shibda-Sar2ac-Cho 

Nismat o—fU Tokyo 195 


A etetr) R Rec hag Hh 


th Investors Plaanings 


Corporation. 
a, Arthur | &. Peder 1,000 sheres 
25 West Sist Street 
New York, new York 
Mr. Feder, at the tine of tha public offerir: was 
@ member of the fira of Willie rerz & Gallecnes and en orficer 
and directer cf varicus of the real estate subsidiaries of 
103. ierly in 1979, tir. Feder resigned as-a memacr of the law 
firs and accented the position of ERceutsve Vice Presiégent 
and Gencral Counsel of LOS Real Estate Holdings Licitec. 


John "Tex" MeCrary 1,690 sheres 
intertel Linited 

161 East 61st Street 

New Yorit, Kew Yori 

MeCrary, at various tices, has served as i..: 
ant, om public rslations matters, to tne 
companies. 


Seen: 
aad 
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6. Raynond ¥. Merritt, Esq. 1,490 shares 
BAS East 20th Ecreet etd, 
liew Yori, sea Tors - 
Hr. Merritt, a member of the firs of Wlllkle Far: 
& Gallesner, is presently 2 director of S oonc ‘Ltd. At the 
time of tie pucks e off2rirn= Ro. = s+} was an officer or 
directcr of var oud Companies in the 155 ¢ . 


7. HWareld Rosen 
* 136 South or 
Louisville, : 


Ur, Rosen is a @irector of Iavestors Navelopnent 
Corporation, part of the IQS real ostate croup of companies. 


8. Georyze A. ve Peterffty 31,009 chares 
6 Coolidse Road 
Camoricge, cen susetts 


At the time of the public of “ering Nr. von Psterltty 
was s ¢iracter of I.0.5.; Lic. ia no .cnger eccupies thes 
position. 


9. VWhlson We. ave 1,609 shares 
Wyatt Grasten 
Waricn Ee 


se firn of Yyatt Grafton 
& Sloss : mes 2063 as Counsel to ICs, 
is a air ester of <.! : we a ec @ director of Tn2 


Fund of Fund 33, Liaite Fund, Linited and I0s 
Regent Fund Linited. 


Mr. t! 


As I inefcated {n our telephones conversation, Ios 
43 in the pigpabaee of gatheriny the inforzation you have 
requcsted in rerarda to all Anericans wio purchasec at tae 
time of the pudlic offering. 


As Pypeinee aa that information is available, we will 
forward 1% ¢% i am Leah af we ean be of any 
further baneta 9 e feel free to contacts the uncer 
signec. 


Very truly yours, 


John S. D'Alironte 


MPLSRi. 
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December 


Allan S. Mostoff, Eaq. 

Associate Lirector 

bivision of Corporate Pegulation 
Securities and Lxchanre Commission 
Washington, D.C. 20545 


Re: 1,.0.8., Ltd. 
Dear Kr. Fostoff: 


This letter 1s in response to your letter of 
Septemuer 25, 1370 in which you reiterated your request for 
4nformation relating to Americans known to have purchased 
common siueres of I.0.5., Ltd. upon the public offering in 
September 1969. Annexcd hereto ere: 


(a) ixhivit A, listing approximately 360 Americans 
known to have ;urbiased common shares, This Exhivit, based 
upon information provided vy our client, reflects the nanes 
of the indivicuals involved, their last known addresses, the 
numer of shares acquired vy each and the relationship each 
individual wad with one or more companies in the I0S Group 
at the time of the public offering. 


hs we stated in our letter of July 29, 1370, since 
the public offering a number of Chese purchasers have undoubted- 
ly disposed of tieir holdings. Purthermore, a number of then 
have terminated their association with the IOS Group. 


(>) Exhibit b, comprising a list, based upon infor- 
mation provided by .ontreal Trust Company, the transfer agent 
for £.0.S., Ltd., setting fortn, as of September 30, 1970, the 
nenes, aduresses and number of shares owned by each of those 
shareholders residing in the United States. As we have pointed 
cut in prior correspondence, it is likely that many holders of I0S 


Allan S. Mostoff, Esq. 


ge SA EES, Be 

common stock have their sccurities represented by bi 
shares. Thus, Exhibit B only relates to those Americans 
who are listed on the records of the transfer, agent, ra 
Nag, a, SITE K . 

In our letter to you of ‘September 17, 2970, we 
enumerated certain American individuals having & continuing 
business cr professional relationship with I0S whe also pur- 
chased common shares. Our client has advised us that the 
information provided in that letter in relation to W- Bric 
vrew requires sorrection. 


ae +a 
ad 


vr, Crew was decribed in our leteer ae “alee 
associated with Investors Planning ee ee Reeesaed 
however, at the time of the offer Mrs. 
that association and as of May 22, asics 
employee of Piedmont International aoa 
national Limited had acquired the Pre nsee Wes I" ¢iviston of 
Investors Fienning Corporation trem, 1.9 9-5 50 Ltd, ; 


a5 ar AF 
‘Our client has also 
suL.ould be made to that letter 
Exhibit ¢. 


Thus far our client has been unable te satisfac- 
torily identify two acquirers of commos shares. These two, 
“Paul Borresen and Eres. Britomart" apparently acquired 128 
common shares as co-owners. At the time of their acquisition 
they listed their address as; «c/o ae 1680 Rocas Bivd., 
Manila, Phillipines. - 

Kembers of the IOS legal staff are ES ei their 
efforts to ascertain the relationship of these two individuals 
to IOS. As soon as this information is available, we shall 
forward it to you. 


It should be noted thet all common shares acquired 
by the individuals set forth in my letter Of September 17, 
ixhibit A and Exiiibit C (as well as Paul Borresen and 
firs. Britomart) acquired shares which were distributed in the 
Secondary Offering managed by Investors Overseas Bank Linited, 
a Banamian bank. None of these individuals was permitted to 
euoseribe for shares offered by the underwriting syndicates 
in Canada or Europe. All subscriptions in this secondary 


ONLY COPY AVAILABLE 


ats “as 
af ne a ‘ 
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Allan 8. Mostoff, Esq. ake ‘: Teeeer 15, ane 


offering were controlled by and handled through the facilities 
of saveatore Overseas Bank. as} 


We believe that the foregoing material fc ‘tin tompii- . 
ance with your various requests. If we can be of any further 
assistance in regard to this matter, please feel free to con- 
tact the undersigned. 


Very suas elie: 


‘John 8. D'Alimonte 
JSD:4e Sie eee ¥ 


Enclosures 
AIR MAIL 


BCC: Calvin H. Cobb, Esq. 
Jay F. Leary, Esq. 
Raymond W. Merritt, Esq. 
Bruno Lederer, Esq. 
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1. Robert Sutner , 1000 shares 
460 Park Avenue 
New York, N.Y. 

Mr. Sutner was at the time of the offering and still 
is a director of a ae Ltd. and certain of its subsidiaries. 
In addition, Mr. Sutner is the Chairman, Chief Executive 
Officer and sole stockholder of SAJA Associates Ltd. ("SAJA"). 
The activities of SAJA are discussed below. Prior to his 
association with SAJA, Mr. Sutner was President of Investors 
Planning Corporation. | 
2. Morton I. Schiowitz 1000 shares 

460 Park Avenue 
New York, N.Y. 

At the time of the offering Mr. Schiowitz was an 
officer and/or director of various companies in the IOS Group. 
In addition, he was a dir tor, president and sole stockholder of 
Ampersand Business Consul.:nts, Inc. ("Ampersand"). The 
activities of Ampersand are discussed below. Prior to his 

. @association with Ampersand, Mr. Schiowitz was 1 senior 


executive of various companies in the IOS Group. 


3. Raymond Grant 1000 shares 
444 Madison Avenue 
New York, N.Y. 


Mr. Grant was, at the time of the offering, the 
President and an executive employee of SAJA. Prior to that, 


Mr. Grant had been an officer of Investors Planning Corporation. 
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&. Hyman Feld ‘ 1000 shares 
315 Castle Drive 
Englewood Cliffs, N.J. , 


At the time of the offering, Mr. Feld was an execu- 
tive employce of Ampersand. Prior to that, Mr. Feld had been 


an executive of Investors Continental Services. 


5. Howard Persch 600 shares 
460 Park Avenue 
New York, N.Y. 


Mr. Bersch was, at the time of the offering, the 
Secretary and an executive employee of SAJA. 
6. Philip Gordis 1000 shares 


K60 Park Avenue 
New York, N.Y. 


Mr. Gordis, at the time of the offering was an 
executive employee Ampersand and was an officer or director 
of certain companies in the IOS Group.. 

7. David Ellner 600 shares 
460 Park Avenue 
New York, N.Y. 

At the time of the offering, Mr. Ellner was an 
executive employee of Ampersand. Prior t- that time, 
Mr. Ellner had been an employee of the IOS Group. 

8. Christine Cullen 140 shares 


460 Park Avenue 
New York, N.Y. 


Miss Cullen was, at the time of the offcring, 


employed by SAJA as Nr. Sutnes's executive secrctary. 


9. Simme Arthur 4OO shares 
460 Park Avenue 
New York, N.Y. 


Miss Arthur was employed by Ampersand as 


Mr. Schiowitz' executive secretary at the time of the 
offcring. 
10. Carol Breidenstein 91 shares 

13,rue de Versoix 


01 Ferney-Voltaire 
France 


. 


At the time of the offering, Miss Breidenstein was 
employed by Ampersand as Mr. Ellner's executive secretary. 
11. Julie Crews 159 shares 

39 Avenue General Guisan 
1009 Pully 
Geneva, Switzerland 

Miss Crews was at the time of the public offering, 
working as a file time research analyst for the benefit of the 
various funds in the IOS Group. She had functioned in this 
capacity for some time prior to and after the offering. She 
apparently was an employee of Emmanuel Deetjen & Co. assigned 
to this activity. 

12. Gilbert Konowitz 270 shares 


460 Park Avenue 
New York, N.Y. 


At the time of the public offcring Mr. Konowitz 


was an independent purchasing consultant engaged by IOS. 
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Until September 1969, Mr. Konowitz had been an employce of 


IOS working in Geneva, Switzerland. ° 


~ 


13. Claire Pipolo 150 shares 
h60 Park Avenue 
New York, N.Y. 
At the time of the public offering Miss Pipolo 


was employed by SAJA as Mr. Grant's executive secretary. 


SAJA Associates Ltd. is a New York corporation 
all of the outstanding shares of which are owned by Mr. Robert 
Sutner. SAJA was a business and management consulting firm 


and was frequently engaged by IOS, its principal client. 


Ampersand Business Consultants, a corporation wholly- 
owned by Morton I. Schiowitz, was a business and management 
consulting firm frequently engaged by IOS, its principal 
client. | 
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July 29, 1970 


¥e, FEllan S. Tectecff 

Associrzts Director 

Mivision cf Corrorate Teenulaticn 
fecuritias and Exehans~e Connission 
Wachinrton, D.C. 20549 


Ras 7.0.8... Teac (S.f.). (°IOS") 
Yeur “212 Ne. HlA7295 (C7 122.23 


Yenr Fr. Fosteffs 


In recent cerverroncence with Sevrour 
of the firn of Ceolenucex *& Farell, vcu renucétec 
Snfcreation relatian- to the nurter of Avarfticans ens : 
holéera c* tne securities of T™ You Surther recueste 
thet, fn cuvatlin;: such iInfarrat frerican expleve 
of INE te secarated frem cthtr émerican ctttzens or 
United States conpsnies known - hold ocr ewn TSN stock. 


fore 


time of the public efferin= of {ts 
Common Theres, ICS and the unceereriters vent to ~rent 
lenrths to ensure thet ne sales were macie to frerscons 
other then erslovees, associ:tes, officers, directors cr 
inéivievuels havin: 2 continuin=~ tusiness or professtonnl 
releationshin with Ten ("IOS trerican percens"). 


Uren the public offertns of IM Cormron Shtres, 
aonroxinnately 225 IC? frerican persons vurehased Shares, 
> the test knewled-2 ef IC" no nales to other Arertcsns 
were mace, Since thst offerine, uninuttedly © nusver a? 
thesn aurchnarcers lave Gisnesed of thetr holidines, In 7. 
éition, it in sassdbis thet sere of thes2 Individuals xo 
loncer are erploved by or associated with IOS. 


vr, Alinn S. “ostoff -2- Juiy 39, 1970 


; Many Comron Shares of ICS ere held in the 
form.cf bervor shtre warrants, mokine tt imnoscible 
to deterring the exnershin thereo®, Further ore, 


os to the recsictered ahares, the Trann%er Ancnt, - 
Yontresl Trust Cocrany, raintains socerca enly of ; 
names and addresses of hol¢ers but not citinenshtp. - 


Ye are inferred bo: the Tronnfe> Avent thet, as of 
June 19, 1975, thety records shew 22 incivicuals er 
commentes, w4{th sé@resces in the United Strtes, as 
holfers cf Centon Shares, Of this nucter, 16 are 
€neluced fn the nurhor ef T25 frericesn "erscnsc ree v 
ferred to avova who purchased st the time of cue of- 
ferin-. 


The forevtoine is, ta the best of our ine 
forretion and telie®*, accurnte inworrasicn cencerne 
ing the corcson shares 07 Tee, LEG. we Gsrune 
that “sur resuest fcr infor vecticn does not encompass 
a renuest fer cevravtable information as to tha tree 
ferred shares of T.5.0., "s'., which mr 
have bean issued rursuant te the I°8 steck ertion 


plen. 


eferred shares 


o aoe 


T.9.%, hee tnctrectet us to advise sou 
thet thin ffira will renl: te various rejyuests made yY 
by the Conmissten for tafrorrcticn. 


Therefore, 4. 2 enn be of ony further ase 
sistence tn conmecticn with this or cther matters, 
please contect the uncer ’ “ned, 


ee YOUNG y 


John” os P'Alimonte 
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aus RELATIONSHIP 
ER OF WITH 10S 
WAME & ADDRESS SYARES IN SEPTZ:: neeI10Cy 


Patrick J. Sheehan 180 Shs. .- employee 

2 Le Crest de Vaulx 
Gaillard, France a 

David L. Sherman ; 160 Shs. 

Villa Ross 

Ql Grilly, France 


employee 


Jack D. Shinnenan " 160 Shs. 
Chalet Plein Soleil 
01 Divonne-Les-Bains, France 


empioyee 


Dougal Smith 600 Shs. 
01 Echenevex, France euployee 
Michael Spitzer . 120 Shs. : 
Residence du Parc, Rue de Fossard employee 
74 Gaillard, France ‘ 
Raymond Stults 200 Shs. | employee 
Villa Bellevue 

01 Noens, France 


Frank W. Taylor 135 Shs. employee 
Villa Zisliotto 
Ol Villard-Tacon, France 


faul Tillotson 420 Shs. expos "20 
1315 East iebraska Avenue ee nes 
Peoria, Illinois 61614 


Juanita Torres 278 Shs. employee 
Nocl Torres 200 Shs. 

50 Rue ce Hoillebeau 

1202 Geneve, Switzerland 


Jerome Uslarer 800 Shs. employee 
Chemin de la Lose . 

50 rue de Moillebcau 
_1 Commigny, Vaud 

Switzerland 


Robert van Lydegraf ’ .140 Shs. employee 
Villa Pascotti 
Gland, Vaud, Switzerland 


Andre Wakszan 231 Shs. employce 
c/o ~. Waksir2n, 2937 Shore Parkway ; 
Brooklyn, N.Y. 


Edvard T. Whiteraft 130 Shs. employee 
Villa. Kicole 
01 Pregnin, France 
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Memorandum for Files 


+ 


Re: 1.0.8. - Clore Forgan, Wu. R. Staats Inc. 


This morning as part of a telephone conversation with 
"Bertram Coleman, I heacd about the possible purcigse of som shares 
of conmuwa stock of 1.0.5., Ltd. by the Denver office of Glore Forgan, 
Wa. R. Staats Inc. Later I had a visit from Scott Cluett on the . 
same subject. WSC inform +t me that a telephone call had come into our 
Syndicate Department yesterday, Tucsday, September 30, 1969, from au 
individual in the Denver office of Clore Forgan wha indicated that ke 
had a clicnt who wanted 10,000 shares of I.0.S., of which he had pur- 
chased 2,000 shares from a Canadian firm and was looking to buy 8,000 
mote. This individual wanted to know if DUR could help him ‘find the 
additional 8,000 shares to fill the order. WSC repurted that he could 
not help him and suggested that the Glore Forgan representative con- 
sider breaking the trade in view of possibie problems with the S.E.C. 
inasmuch as the shares had not been registered in the U.S. 
After hearing about this fro; WSC, I made a telephone call 
to Archie Albright, president of Glore Forgan, and told him what I 
knew of the transaction, including the fact tha’ the S.E.C. frowned 
vecy much on this type of activity. About an hous and a half later, 
I had a call back from Mr. James H. Lynch, Jr., vice prestdent and 
secrelary of Glore Forgan, who said that he had looked into this matter 
and that one of his assistants, Mr. Jacobson, had talked with the $.&.C. 
about this. Mr. Lynch did not recall with whom Mr. Jacobson had talked. 
He ‘described Mr. Jacobson as formerly with the S.E.C. Mr. Lyuch 
reported that our name was not montioned to the S.E.C. because he 
saw no point to it aud that he had described this to the S.E.C. as an 
fsolated transaction. The individual at the S.E.C. reportedly said, 
"If you say this is an isolated transaction, all right. But two such 
transactions would not be viewed as being 'isolated'" (or words to that 
effect). 


Mr. Lynch also said that he had spoken with his Deuver 
office and the rest of the order had been cancelled. With respect to 
the 2,000 shares purchased for the cliecat, Mr. Lynch was going to 
enleavor to induce the purchaser to break the transaction and said he 
would advise we whether he succeeded. bout fifteen minutes later I 
phoned Mr. Lynch again and asked hin if he would care to divulge the 
nawe of the Canadian firm whe sold the securities. The name he gave nc 
was Collier, orris & Quinlan. : 


Clarke Ambrose 
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_Memcrandum To: HK, A oe ’ GAV ae Augusi 29, 1969 \ 
: RAP Idel, 
TFG qa. 
MV SR 
MIB 


Attached is a draft of an a]l office memorandum stating generally 
the nature of the IOS offering and spelling out the procedures involved. 
It is important that everyone be aware of and follow these procedures 


without exception, in the event that the SEC should cver question us 
in the future. 


If you have any questions or comments, please let me 


know as we are finalizing the provisions of the underwriting agreements. 


George P. Bischof 
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ALL OFFICE MEMOLANDUM September 8, 1969 


1@S 


1.0.S., Ltd. (Investors Overseas Services) 


@ Common Shares 


1.0.S., Ltd., the parent of the I1.0.S. group of companies, plans 
to issue new Common Shares through a syndicate managed by 
Drexel Harriman Ripley (lead); Ranque Rothschild S.A.; Guinness 
Mahon & Co., Ltd; Hill Samucl & Co. Ltd; Pierson, Heldring & Pierson; and 
Smith, Barney & Co. Incorporated. IOS, an international sales and 
financial service organization, is engaged in the sale and management of 
inutual funds and in banking, life insurance and the sale and management 
of real estate investments and propertics. In terms of sales volume, the 
Company is the largest distributor of mutual! funds and related equity in- 
vestment products in the world. Consolidated net income increased from 
$1.7 million in 1964 to $14.4 million in 1968. Unaudited consoldiated net 


income for the latest twelve months ended June 30, 1969 was $19.4 million. 


The Company attributes its success in large measure to its sales 
organization which now numbers in excess of 13,000 persons. The Company 
employs more than 3,000 executive and administrative personnel to support 
the sales force and to service its more than 800, 000 fund investors, bank 
depositors and insurance policyholders, The Company maintains its prin- 
cipal executive offices in Geneva, Switzerland and has more than 200 
regional sales, administrative and information offices throughout the {free 
world. The business of the Company had its origin in a mutual funds sales 
business founded by the Company's chief executive officer, Mr. Bevna rd 
Cornfeld, in Paris in 1956. 


Two other separate offering of IOS Common Stock are also being 
made: Common Shares are being offered in Canada and 
through an 10S bank to certain employces and 10S fundholders. The total 
number of Common Shares to be sold is » of which are 
‘ being sold by selling stockholders. The principal purpose of these offerings, 
which in the aggregate will involve about 20% of the Company's outstanding 
capital stock, is to establish a market for IOS, Ltd. Common Shares, which 
has not heretofore existed. It is contemplated that the Company will usc its 
proceeds from these issues to develop and expand its activities, principally 
in the banking and insurance areas. : “ie 


oe 


Offering Schedule: Telex Date’ September 8th 

Preliminary Indications: September 17th 
Final Indications: September 19th 
Offering Date: September 24th 

Closing (London): October 15th 


~ 


Restrictions on Offerings: The Common Shares will not be registered 
under the U.S. Securities Act of 1933. Furthermore, IOS, Ltd. is prohibited 
by an Order of the SEC, dated May 23,.1967, from selling any of its shares, 
directly or indirectly, in the U.S. or to U. S. citizens or residents. Therefore, 
it is absolutely essential that we strictly observe the prohibitions on offerings 
and sales which are set forth in the caeeeerinee Agreement and the Agree- 
ment Among Underwriters. 


I. All Underwriters and Selected Dealers, as well as other recognized 
securities dealers who puttchase Common Shares from Underwriters or Selected 
Dealers, will be required to execute and deliver to the lead manager, asa 
condition to the receipt of any of their Common Shares, a certificate that they 
have not directly or indirectly offered, sold or delivered any of the Common 
Shares sold to retail purchasers, including individuals, institutions, advisory 
accounts and own investment accounts: (a) in the U.S. or any of its territories 
or possessions or any areas subject to its jurisdiction; (b) in Canada or Mexico; 
(c) to nationals or citizens of or persons resident or normally resident in the 
U.S.; (d) to partnerships or associations any of whose partners or members 
are U.S. persons; or (e) to corporations incorporated in, domiciled in or 
having their principal place of business in the U.S. or which are controlled 
by such corporations, U.S. persons or U.S. partnerships or associations 
or U.S. éorporations. If an Underwriter sells to another Underwriter or 
to a Selected Dealer, or to a recognized securities dealer who is not an 
Underwriter or Selected Dealer (who must be a recognized securities 

‘dealer whose principal place of business is outside the U.S.), it must 
require such Underwriter or Selected Dealer to fin out, execute and deliver 
to ita similar certificate. 


. 2.° The Underwriters will agree to keep written ‘eeicie of: (a) the 
name, address, country of residence and nationality of each individual pur- 
chaser of Common Shares, (b) the name and address of each partnership 
and association which purchases Common Shares and the name, nationality 
and country of residence of each partner or member thereof, and (c) the 
name, address, country of incorporation and country of domicile of each 
corporation which purchases Common Shares. The Underwriters will also 
agree that they will, upon demand prior to December 31, 1973, furnish 
within 90 days a anrtihcene of their independent accountants confirming 
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the statements made in the Certificate. 
° . ans 
3, IOS, Ltd. desires to obtain a broad distribution of the Common 
Shares; accordingly, not more than 1,000 shares may be sold to any individual 
retail purchaser and not more than 10, 000 shares to any one institutional 
investor (not including sales to other Underwriters, Selected Dealers or 
recognized securities dealers). 


4, No sales of any Common Shares may be made to any director, 
officer, full time employee or associate of IOS, Ltd. or any of its sub- 
sidiaries or affiliates, or a member of such person's immediate family. 


5. No action has been taken to permit a "public offering" of the 
Common Shares in any jurisdiction where action for that purpose is 
required; therefore, al] limitations governing a private placement as that 
expression is understood in each jurisdiction in which we may offer or 
sell Common Shares or distribute any prospectus must be observed. 

In particular, we will not transmit copies of a Prospectus to more than 
twenty persons situated in Belgium, 


Communications and Confirmation: This offering is being effected 
entirely outside the U.S. No prospectus will be available except at our 
offices in Paris, London or Geneva, and all inquiries from customers 
or otherwise should be referred to those offices. In addition, all con- 

firmations to retail and other authorized pevesserts must be sent out 
‘from an office outside the U.S. 


Listing Applications: Application will be made to list the Common 
Shares and/or the bearer instrument representing such shares, on the 


Luxembourg, Amsterdam, Toronto and Montreal stock exchanges. 
: : 


George P. Bischof 
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_ Secondary Insuo ( ‘ For Uso with Offering Prospect: 
. $15, G60, 000. 5 
1.0.8., LTD. he 


(incor porated under" tifo laws of Canada) - 
1, 450, 000 Common Shares 


{Par valuo of 25¢ U.S. currency each) 


ISSUE PRICE - $10.80 hy 
SHARES OFFERED 


The total number of common shares to be sold in the offering is 10,992,000 of which 5, 600, 09) 


are new shares and §, 392,000 are being sold by existing shareholders. Of the latter shares, 1, 450, 0c 
are being offered in Canada. 


_.’ PURPOSE OF ISSUE 


This issue represents the first public offering of the shares of the Company. A princi ipal purpos 
of the offering is to establish a market for the Company's common shares. The net proceeds from 
‘gale of the 5,600, 000 new sheres will be added to working capital.. It is contemplated that these acc‘::: 
funds will be used to develop and expand the activities of the Company and its subsidiaries, primariiy - 
the banking and insurance areas. 

CONDITIONS OF CANADIAN OFFERING _ 


At the request of the Company, the following conditions apply on the allotment ae sale of shares 
at the — otferi ing price: 


1. No one person, firm or corporation to be allotted in excess of 500 shares; 

2. No shares to be allotted to any I.0.S, employee or to members of his 
immediate family; 

3. Offering or sale may not be mado to any citizen of the United States, 
wherever resident; 

4. No shares in the Canadian offering may be saeaacas or sold outside Canada. 


An application has been mage to list the common shares (of the par value of 25¢ (Unitcd States 
Currency) cach) of the Company on the Toronto Stock Exchange. Acceptance of listing will be subjec: 
to filing of required documents and evidence of satisfactory distribution, both within 90 days. 


COMPANY FINANCIAL DATA 
The financial statements of the Company are dined in terms of U.S. dollars. For the purpes 


Tpes 


of the prospectus and this memorandum, as a matter of arithmetical computation only, the statements 
have been translatcd into Canadian dollars on the basis of $1.00 U.S. = $1.08125 Canadian. 


I.0.S., LTD. AND ITS SURSIDIARIES IIE 10S GROU 
The Company and its over 80 operating subsidiarics are collectively Inown as The IOS Group. 


Tho IOS Group is an international organization that offers a wide range of financial services. Its 
principal activitics includo mutual fund sales and management; {nvootment and commercial banking; 
development, aalo and management of real ovtato investments; lifo iasuranco. Operations aro ¢ 
in ovor 100 countrion, through 180 regional officos, with an executive And administrativo otaff of} { 
and an international oaloa forco of ovor 13,000, which sorve 760, 000 clionts. 
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Thq growth of consoliditod not incomo and tho rolativo contributions mado by tho 10S Group's 
prineipal activitioa havo bocn: : 
Six Months 
Yonr Fnded DNecomber 31 Ended duno 20 
1964 1965 1966 1967 1968 1968_ 1969 


ee ee 


Not Income (millions) $1.8 $3.7 $5.6 $7.9 $16.5 $5.9 $10.3 


Management and . . : 

Salo of Mutual Funds 97% 94% 80% 63% 57% 47% 37% 
Banking - 2 7 23 -. (48 
Real Estate a = <¢6) ‘Bo +3 16 8 
Insurance 3 " Ree Fee Site: 2 9 


100% 100% 100% 100% 100% 100% 


The following is a brief summary of present operat! 1s. 


Since 1960, the Company has sponsored ten mutual funds, an equity-linked term insurance pro~ 
gram, and a closed-end investment company. It derives revenues both from commissions on the sale 
of fund shares and from fees collected for fund management services. In general, the Company has 
voting or management control of the investment media it has s sored, and accordingly has the powcr 
to ensure the continuation of the contractual arrangements upon which its revenues depend. 


A. Sales Sales activities are conducted through several subsidiaries and are now largely con- 
fined to the distribution of Company-sponsored fund shares and financial serviccs. The following table 
shows the face amount of fund shares and insurance sold, net commission income after deduction of 
_ palesmen's commissions, and the number of sales personnel: 


Sales Net Commission Sales Personnel 
(Face Amount) Income At End of Period 
(millions) (millions) 


1964 * © site $ 4.8 2,200 
1965 659.6 9.4 4,300 
1966 1,152.4 14.0 6, 400 
1967 1,228.2 * £59 7,400 
1968 1, 760.6 24.7 9, 100 
- 1969 (6 months) 1,399.5 18.7 "a 13,000 


In 1968, 64% of sales were in Europe, 9% in Latin America and the Caribbean, 7% in Africa, 6% in 
Canada, 6% in the Far East, 8% in other areas. 


B. Management. Management services to the Company-sponsored mutual funds and the closed- 
end investment company are provided through eleven subsidiaries, seven of which are directly owned 
by Investors Overseas Services Management Limited, ("ISM"), a subsidiary in which the public holds 
a minority interest of approximately 20%. ISM has the right to purchase any company owned by the 
10S Group which manages a mutual fund whose net assets are valued at $50 million or more, 60 that 
{t is entitled to acquire the four wholly-owned fund management subsidiaries when the asset value of 
each fund reaches that amount. 


Growth of aggregate fund assets is shown below: 


; Assets Under Management’ 
__./it_End of Period 
(millions) 


1964 $ 129.4 
1965 ‘ ; 366.5 
1966 665.2 
1967 938.9 
1968 1. 629.5 
1969 (8 months) 1, 969.8 


2. Banking rah , 

Banking activitics are conducted through a wholly-owned oubsidiary, which acts ao a holding 
company. Its subsidiarica consist of fivo banks located in Switzorland, Gormany, Italy, and tho 
Bahamas, which offer commercial banking sorvicou; two banks located in Luxombourg and tho 

- ‘eo8 ’ Ce Rte watt tan mulewanthe Beradaltor endarwritinea: and two 
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« Atdune 30, 1960, depoulty tolulled 9110.6 million. Wevenucn wd paoiite dave developed au 


fallewm~ * _ . : : 
1: ‘ . Year Ended December 3 Juno 0 boas 
1966 1967 1968 1968 1969 
(milltons) 
' Y Gross Incomo $3.0 $5.3 $9.1 $3.4 $11.0 
Net Incomo 0.9 1.8 3.7 1.6 4.8 


A wholly-owned subsidiary of the Company devclops and sclis real estate pojects, primarily 
‘condominium ap .ments, houses and parcels of land, which are marketed principally as investments 
to abscntce owners, Large projects are underway in Florida and in Spain. A Company-sponsored 
closed-end investment company recently raised $108 million which, in part,. will be invested in a joint he 
venture with a major U.S. hotel chain, Other subsidiaries provide real estate management, engincer- 
ing and construction services. Profits from real estate activities have been: 


Year Ended Di :embcr 31 : * ° 6 Motths Ended Junc 30 

1967 1968 1968 1969 
(millions) 

$1.5 $1.9 $0.9 $0.8 


4. Insurance 
Life insurance 1nd reinsurance activities are conducted through subsidiaries of 78%-owned IOS 
Insurance Holding: Lid. The four operating companics write program completion life insurance with 
respect to capital accumulation programs for the acquisition of mutual fund shares sold by Group 
* companies, equity-linked term life insurance, reinsurance, and conventional life policics. The follow- 
ing table shows the combined insurance in force of the two largest operating subsidiaries and the 


Company's equity in the total earnings of the insuriunce subsidiaries: 


w 


Equity in Net Income of 


5 Insurance in Force Insurance Subsidiaries 
At End of Period During Period 
. (millions) 
1964 $ 135.6 $0.06 
1965 275.1 0.15 
- 1966 : : 475.1 0.3 
1967 601.4 : 0.41 
1968 930.3 1,08 
1969 (6 months) 1,116.1 0.90 


5. Other Activilics 

These include publication of a we 
service, and the development and oper 
corporation has been established to eng 


ckly newspaper, the publication and sale of an investment advisory 
ation of a wide variety of computer programs. In addition, a 
age in business related to the communications ficld. 


FUTURE PLANS , 


Expansion plans call for the development of mutual funds designed for individual countries, and for 


funds or investment companics investing in specific industrics. A new propram has been initialed to 
provide investment management services to institutional and other large portfolios. Banking and 
insurance activities are being expanded through the acquisition of established businesses. In the plannin 
stage arc also real ostate projects in a number of countrics, the largest of which are in the U.S, and in 


Gormany. : 


CAPITALIZATION ’ 
For a detailed description of tho sharo capital, refer to page 27 of the prospectus, 
s Avthorizcd sharo capital conalats of 75,000,000 proferred and 150,000,000 common shares, all 


with tho par valuo of 26¢ U.S, cach. After tho anlo of tho 6,600,000 new common shares forming part 
of tho total offering of 10,992,000 common nharos, thero will bo outstanding: 


49,674,000 preferrod shares 
10,992,000 common uharoa 


7s rer AAA 


ear ' , ‘ 

i ee 243A j S 

Ni accommodate the Company 's tlock option plan (leneribed below), and aro, infact, a separato olan 

— G/cdmmon sharos that aro not marketable, Both clanscy rank equally with regard to dividend 
rights and distr Jbution of asaets and thug havo to bo treated au idontical for the purpose of calculatln; 
sharo carnings. Howover, to cnsure management continuity, tho holders of the preferred sharca, 
voting separatcly and as a claus, aro cntitled to clect 2/3 of tho directors of the Company; tho holdc 


7. 


of tho common sharos aro entitled to olect tho romaining dircctors. ? 

Tho Company may from timo to timo pormit a registorod holdor of ‘cforred shares to convert ; 
specificd number of preferred sharcs into common shares on tho basis of one common for one prefer 
However, it may not authorize more than 20% of tho preferred shares outstanding on January 1 in an) 
year to be converted in such year, ; 


A holder of preferred shares acquired under the Company's stock option plan is not permittcd to 
convert them into common shares until he has completed 10 years' service with the Company (or 5 
- years if he has reached age 55), and then only to the extent of 10% per annum of the shares held by hi 
on such completion. If he is over 60, he may convert annually 20% of the shares held by him on his 
60th birthday. Holders of preferred shares not subject to tho restrictions of the plan have accepted t: 
same conversion privileges as those possessed by employees with 10 years’ service, : 


THE JOS STOCK OPTION PLAN 


The Company's stock option plan, administered by The IOS Stock Option Plan Limited, was 
established in 1960 to encourage officers, directors, employees, and sales personnel to participate & 
the growth of the IOS Group. As arosult, over 80% of the Company's shares came to be held by Grou 
associates and employees. ‘ 


hases of preferred shares under the plan are made at a price set ~uarterly, which is calcula 
according to a formula based on adjusted net worth of the Company. The number of shares allotted to 
sales personnel is geared to their sales volume. A holder of preferred shares under the plan has 
limited conversion rights as described in the foregoing section. Also, he may not transfer his shares 
to a third party before giving The IOS Stock Option Plan Limited an opportunity to purchase such shar: 
at the curront formula price, It should be noted that, from 1965 through 1968, the numbor of repurch 
ased shares has been approximately equal to the number of sh>res issued under the option plan. 


It is expected that no cash dividends will be paid during the noxt several years, but that stock 
dividends will be declared at least annually. In cho opinion of the Company's counsel such stock 
dividends will not be taxable to Canadian shareholders. ' : 

° 
TAX STATUS OF THE COMPANY 


TT TD 


“The Company's subsidiar{os pay taxes to the jurisdictions in which thoy wero incorporated or in 
which they operate to the extent that thoy ara,qubject to taxation in such jurisdictions. 110 Group's 
corporate structuro rofleots a policy of maxttaizing profitability by taking advantago of favourable 
fiscal environments. ‘ . . Sai 


EARNINGS ; 


Not income roso from $1.8 millfon or $0.04 per sharo in 1964 to $15.5 million or $0.34 per ~har: 
in 1968, Results for tho six months ended on Juno 30, 1969, woro $10,3 million or $0.22 por share, 
compared with $5.9 million or $0,183 por sharo for tho comparable period in 1958. Wo ostimato net 
income for tho yonr 1969 will ba botwoon $28 ~ $33 million, or $0.53 = $0.63 por sharo caleulated on 
64.6 millicn sharos outstanding. é i ; ; 

Ai - + 3904 6 1966 1967 1908 1969 (Fet.) 
Not Income (million») $6.6 $7.9 $15.5 $28 - $33 
@ Por Sharo f 0, 12 0. 16 0,34 0,63 -0.03 
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Stipulation of Settlement 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, H 


Plaintiff, 


-against- 


DREXEL FIRESTONE, INC., DREXEL : 

HARRIMAN RIPLEY, BANQUE ROTIISCHILD, 

HILL SAMUEL & CO., LIMITED, : 71 Civ. 5373 
GUINNESS MAHON & CO., LIMITED, (RLC) 
PIERSON, HELDRING & PIERSON, : 

SMITH, BARNEY & CO. INCORPORATED, 

J. H. CRANG & CO., INVES‘'ORS 

OVERSEAS BANK LIMITED, ARTHUR 

ANDERSEN & CO., 1I.0.S., LTD., : 

and BERNARD CORNFELD, 


Defendants. 


STIPULATION OF SETTLEMENT 


WHEREAS by order dated June 28, 1972 the Court 
determined that this action may be maintained as a class 
suit under the Federal Rules of Civil Procedure on behalf 
of a class consisting of all purchasers in the public of- 
fering or offerings commencing in September, 1969 of 
11,000,000 shares of I.0.S., Ltd. common stock; and 

WHEREAS on or about October 31, 1973 defendants 
Banque Rothschild, Guinness Mahon & Co., Limited, Hill 
Samuel & Co., Limited, Lexerd & Co., Inc. (formerly known 
as Drexel Harriman Ripley anu Drexel Firestone, Inc.), 
Pierson, Heldring & Pierson and Smith, Barney & Co. Incor- 


porated (the "Settling Defendants"*) moved to alter and 


* The term Scttling Defendants as used in this Stipulation 
of Settlement includes all of the Settling Defendants’ 
respective wholly and partially owned subsidiary corpo~ 
rations, successors, and all present and former stock- 
holders, directors, officers, agents, employees, partners, 
personal representatives, hcirs, executors, administrators 
and assigns. 
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amend the order dated June 28, 1972 to provide that this 


action may not he maintained as a class action, or, alter- 
natively that foreign nationals who purchased outside the 
United States be excluded from the class, the defendants 
Banque Rothschild, Guinness Mahon & Co., Limited, Hill 
Samuel & Co., Limited and Pierson, IIcldring & Pierson moved 
the Court to dismiss the complaint against them for lack of 
personal jurisdiction and the defendants Banque Rothschild 
and Smith, Barney & Co., Incorporated moved to dismiss this 
action for lack of subject matter jurisdiction; and 

WHEREAS said motions by the Settling Defendants are 
pending and undetermined; and 

WHEREAS substantial discovery has been conducted by 
the plaintiff Howard Bersch by the inspection of documents, 
oral depositions and otherwise, and plaintiff has completed 
discovery as to jurisdiction with respect to the claims 
against the Settling Defendants; and 

WHEREAS the parties hereto desire by settlement 
of all controversy between them to avoid the expense, incon- 
venience, distraction and delay of further litigation; and 

WHEREAS the Settling Defendants disclaim any liab- 
ility and any wrongdoing of any kind whatsoever, have denied 
the allegations of the complaint and have asserted defenses 
which they believe are meritorious; and 

WHEREAS plaintiff Howard Bersch has taken into 
account the uncertainties involved in establishing juris- 
diction and liability and demonstrating any damages against 
the Settling Defendants and deems the settlement proposed 


herein as fair, reasonable and adequate in his interest and 


in the interests of the class that he represents, 
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Now erefore, to settle this action, to put to 
rest all conlroversy, Lo avwi«l the expense, inconvenicnce, 
distraction and delay of further litigation between the 
plaintiff Noward Lersch on behalf of himself and cach member 
of the class and the Settling Defendants, and to assure 


appropriate benefits to the class, 


IT IS STIPULATFD AND AGREED as follows by and 


between plaintiff Noward Bersch for himself and each member 
of the class and the Settling Defendants: 

1. Upon the effective date of this settlement, the 
Settling Defendants shall forthwith pay to Chemical Bank Now 
York Trust Company, as custodian, for distribution as herein- 
after provided, the sum of Seven Hundred Thousand Dollars 
($700,000.00) (the “Settlement Fund"). 

2. Upon the payment by the Settling Defi ndants of 
the Settlement Fund as above provided, and after deduction 
from the Settlement Fund of such aro:nts as may be deter- 
mined by the Court for thie payment of attorneys' fees, dis- 
bursements and expenses of litigation on behalf of the class, 
and the expenses of administering and distributing the 
Settlement Fund, such custodian shall deposit the Settlement 
Fund in an interest-bearing account until the time of dis- 
tribution. At that time, the custodian shall transfer the 
Settlement Fund to a checking account. Funds in the checking 
account shall be disbursed to members of the class in propor- 
tion to their proved losses in such manner and at such time 
or times as the Court may direct. 

3. Promptly after the execution of this Stipula- 
tion of Settlement, application shall be made to the Court 


for an order scheduling « waring on approval of this Stipr- 


lation of Settlement and the allowance of attorneys' feces, 
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and disbursements and expenses Of litigation, and directiny 


that notice of said hearing be given (at the expense of the 
Settling Defendants) to members of the class. 

4. This Stipulation of Settlement shall become 
effective upon the occurrence or happening of all of the 
following events: 

A. The entry of final judgment in accordance 

with Rule 54(b) of the Federal Rules of Civil 
Procedure: 

(1) Approving this Stipulation of Settlement as 
fair, reasonable and adequate, dismissing this action against 
the Settling Defendants with prejudice and on the merits 
and without costs, releasing and discharging cach of the 
Settling Defendants from any claims, demands and causes of 
action which plaintiff Howard Bersch on behalf of himself 
and each member of the class has or may have arising out of 
any of the events, matters or transactions alleged in the 
complaint herein; 

(2) Barring and enjoining plaintiff and cach 
member of the plaintiff class from asserting against the 
Settling Defendants any claim, demand or cause of action 
arising out of or relating to any of the events, matters or 
transactions alleged in the complaint herein; 

_ (3) Reserving to plaintiff and the plaintiff 
class all rights whatsoever against the non-scttling defen- 
dants, but nevertheless releasing and discharging each of 
the non-settling defendants, ogether with all of tlh.ir re- 
spective wholly and parti. ly-owned subsidiary corporations, 
successors, and all present and former stockholders, directors, 


officers, agents, employees, partners, personal represent 


atives, heirs, executors, administrators and assigns fron, 
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and barring and enjoining the: assertion against Lhem of, 


any claims, demands or causus of action which plaintiff 


and the plaintiff class have or may have to the extent 


of (and solely to the extent of) any claims, demands 
and causes of action, by way of indemnity, contribution 
or otherwise, adjudicated against the Settling Defendants 
in favor of the non-settling defendants and arising out 
of or relating to any of the events, matters or trans- 
actions alleged in the complaint; and 

(4) Providing that in the event plaintiff or 
any member of the plaintiff class recovers in this action, 
after trial, settlement or otherwise, against the non- 
settling defendants or any of them, the Settling 
Defendants will be indemnified and held harmless, as 
a first charge upon any amount so recovered, against any 
and all liabilities or expenses, including reasonable 
counsel fees and the necessary and proper expenses of 
litigation incurred by them, by reason of the assertion 
by the non-settling defendants against the Settling 
Defendants of any claim, whether by cross-claim, third- 
party claim or otherwise, arising out of or relating to 
the events, matters or transactions alleged in the conm- 
plaint herein, provided that the Settling Defendants 
actively defend against the assertion of such claims 
end the Settling Defendants shall not settle or otherwise 
compromise such claims without the prior written approval 
of Sidney B. Silverman, and provided further that the 
Settling Defendants shall be indemnified and held harm- 
less as a first charge upon such recovery for any 
expenses necessarily and fairly incurred by she Settling 


Defendants in connection with furnishing evicence in this 
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action by deposition, discovery, al trial or otherwise, 
B. The entry of tinal judgment dismissing with 
prejudicé and on the merits so much of an, otner 
action brought in any court and pending at the time 


the final judgment described in (A) above is entered, 


which alleges against the Settling Defendants any 


claim, demand or cause of action arising out of or 
relating to any of the events, matters or trans- 
actions alleged in the complaint herein. 

C. The expiration of 10 days after the time 

in which to seek review of the final jdgments re- 
ferred to in paragraphs A and B hereof without any 
review having been sought or, if such review be 
sought, the expiration of 10 days after such review 
shall have been finally determined or disposed of in 
such manner as to permit the consummation of this 
settlement. 

5. Upon approval by the Court of this Stipula- 
tion of Settlement, the Court may allow attorneys' feces 
and disbursements and expenses of litigation paid or in- 
curred on behalf of the class, said fees, expenses and 
disbursements to be paid out of the Settlement Fund sub- 
sequent to the effective date of this settlement in such 
manner and at such time or times as the Court may direct. 

6. At any time prior to five days before the 
first scheduled hearing on approval of this Stipulation 
of Settlement, the Settling Defendants may by writing 
vidressed to counsel for the plaintiff withdraw from this 
settlement and terminate this Stipulation of Settlement, 
if members of the plaintiff class holding in the aggregate 


more than 300,000 shares of the common stock of I.0.S., 
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Ltd. elect to he excluded from the plaintiff class. 


7. .'n the event that Chis settlement is not 


consummated for any reason whatsoever (other than the 
villful failure of any party to this Stipulation to 


perform his or its obligations hereunder), this Stipulatiou 


~ 


shall have no further force or effect and this Stipulation 
and all negotiations, proceedings and statements made in 
connection therewith shall be without prejudice to any 
person, partnership or corporation, shall not be deemcd 

or construed to be an admission by any party of any act, 
matter or proposition and shall not be used in any manner 
or for any purpose in any subsequent proceeding in this 


action in any court. 


Dated: New York, New York 
Junu .¥, 1974 


SILVERMAN & HARNES 


By ,:{ Se OCS i aT ee 
(A Member of the Firm) 

Attorneys for’ Plaintiff 

75 Rockefelier Plaza 

New York, New York 10019 

(212) 765-78S84 


DAVIS POLK & WARDWELL 


| aa he ee ee eee hae mee 
(A Member of the Firm) 

Attorneys for’ Banque Rothschild | 
and Smith, Barney & Co. Incorpo- 
rated 

One Chase Manhattan Plaza 

- New York, New York 10005 
(212) 422-3400 
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SULLIVAN & CROMWELL 


ee ee ee Oe: ee 
(A Member otf tha; Firm) 

Attorneys for lexerd & Co., Inc. 
(formerly known as Drexel 
Harriman Ripley and Drexel 
Firestone, TInc.), Mill Samuel 
& Co., Limited, Guinness Mahon 
& Co., Limited and Pierson, 
Heldring & Pierson 

48 Wall Street 

New York, tiew York 10005 

(212) 952-8100 
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Opinion of Carter, D.J. re Motions to Dismiss 


Carter, District Judge: 


Posture of the Litigation 


The instant action involves yet another chapter in the 
fitful recent history of I. O. S., Ltd., the once high-flying 
mutual fund management corporation. Plaintiff sues on 
behalf of all who purchased I. O. S. stock from participating 
underwriters in a September, 1969, tripartite offering, and 
alleges, in substance, that the prospectuses pursuant to 
which the offering was made were false and misleading in 
that they failed to reveal material facts concerning I. O. S.’s 
finances, illegal activities, chaotic bookkeeping, and mis- 
management, and the actual looting and plundering of 
I. O. S.’s treasury, all in violation of Sections 12, 15 and 17 
of the Securities Act of 1933 (15 U. S. C. §§77(1), 77(0), 
and 77(q)); Sections 10(b), 15(¢)(1), and 20 of the Securi- 
ties Exchange Act of 1934 (15 U. S. C. §§78j(b), 780, and 
78t), and SEC Rules 10b-5 and 15c1-2 (17 C. F. R. 240.10b-5, 
240.15c1-2). 

I. O. S. has been named a defendant, as has Bernard 
Cornfeld, who during the years with which this litigatior is 
concerned was I. O. S.’s chief executive officer, board chair- 
man, and largest shareholder. Other defendants include 
the eight principal underwriters and the international ac- 
counting firm which certified the financial statements that 
appeared in the prospectus.! 

1. Six of the defendant underwriters headed one branch of the 
offering, and are at times hereafter collectively referred to as the 
“Drexel Group.” They are Drexel Firestone, Inc. (formerly known 
as Drexel Harriman Ripley; since March 16, 1973, known as 
Lexerd & Co.; hereafter referred to as Drexel) ; Banque Rothschild 
(Rothschild) ; Hill Samuel & Co., Ltd. (Hill Samuel) ; Guinness 
Mahon & Co., Ltd. (Guinness Mahon) ; Pierson, Heldring & Pier- 
son (Pierson Heldring); and Smith, Barney & Co., Inc. (Smith 
Barney), J. H. Crang & Co. (now known as J. H. Holdings, Ltd.; 
hereinafter referred to as Crang) was lead underwriter for a second 
branch of the offering, and Investors Overseas Bank, Ltd. (1. O. B.), 


headed up the third. The accounting firm is Arthur Andersen & 
Co. (Arthur Andersen). 
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In a memorandum opinion dated June 28, 1972, the court 
(Frankel, J.), ruled tentatively that this action might be 
maintained as a class action. In so doing, Judge Frankel 
expressly reserved for later determination by the Judge to 
whom the case was to be assigned for all purposes under 
the then-incipient individual assignment system, three is- 
sues : subject matter and personal jurisdiction; whether for- 
eign purchasers should be included in the plaintiff class; 
whether and how the court’s ultimate judgment may be 
made binding upon foreign class members. On December 
27, 1972, the Drexel Group entered into a consent order 
(Ryan, J.) with the plaintiff, in which it was agreed that 
plaintiff would initially limit discovery to the issues left 
open by Judge Frankel, at the completion of which defend- 
ants would make jurisdictional and class determination mo- 
tions within sixty days. 

On April 2, 1973, Judge Ryan ordered that plaintiff’s 
discovery be completed by September 1, 1973. On October 
31 and November 1, 1973, defendants other than I. O. S. and 
Cornfeld filed motions designed to challenge the court’s 
jurisdiction. On December 3, 1973, with the consent of the 
parties, Jxdge Ryan adjourned the motions to on or after 
April 15, 1974. Further adjournments followed. 

During the same general period, defendants I. O. S. and 
Cornfeld were drawn into the fray. On December 7, 1972, 
a certificate of mailing was filed, indicating that a summons 
and complaint had been mailed to I. O. S. at an address in 
London, England. On May 21, 1973, a marshal’s return 
was filed, indicating that Bernard Cornfeld had been served 
on May 15, 1973 at an address in California. Neither 
I. O. S. nor Cornfeld appeared, and on September 20, 1973, 
a default judgment was signed by Judge Ryan and entered 
against them. On December 5, 1973, defendant Cornfeld 
moved by order to show cause to vacate the default, and on 
December 26, 1973, Judge Ryan signed a consent order 
vacating the default and default judgment, and directing 
I. O. S. and Cornfeld to serve whatever jurisdictional mo- 
tions they felt appropriate within forty days, said motions 
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to be returnable at the same time as the aforementioned 
motions of the other defendants. 

On February 1, 1974, a certificate of mailing was filed, 
indicating that a summons and complaint had been sent to 
I. O. S. offices in New Brunswick, Canada and Geneva, 
Switzerland, and to Cornfeld c/o St. Antoine Prison in 
Geneva, where he was then incarcerated. On February 21, 
Cornfeld filed a motion to dismiss the complaint and to 
amend Judge Frankel’s class action determination, and on 
April 18, I. O. S. moved to dismiss the proceedings or, fail- 
ing that, to stay them. 

In mid-June, 1974, my chambers was informed that 
plaintiff and the Drexel Group were near agreement on a 
settlement, and that papers embodying the proposed settle- 
ment would be placed before the court by the end of June, 
at which time a conference would be requested. On June 28, 
1974, a conference was indeed held. After a spirited ex- 
change between the plaintiff and the ‘‘settling defendants’’ 
on the one hand and the ‘‘non-settling defendants’’ on the 
other, a second conference was set for July 15, at which 
time the relationship between the partial settlement and the 
pending motions was to be discussed. On the 15th, the par- 
ties were apprised of and apparently acquiesced in the 
court’s proposal that it first determine whether subject 
matter jurisdiction was present, advise the parties orally 
of its decision so that a notice of settlement could be per- 
fected and distributed, and thereafter the court would file 
a written opinion explaining its holding. 

On July 29, the parties were notified by telephone that 
the court had concluded that it had subject matter jurisdic- 
tion and were given until July 31 to submit technical and 
procedural modifications to the proposed notice of settle- 
ment, and until August 2 to register responses to the sug- 
gested changes. On July 30, counsel for Crang requested 
another conference with the court and the parties. On ily 
31 that requested conference was held. The non-settlng 
defendants urged the court to certify to the Court of Ap- 
peals, pursuant to 28 U. S. ©. §1292, the subject matter 
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jurisdiction question. Further, they asked a stay of issu- 
ance of the notice of settlement until all appeals in respect 
of the jurisdictional questions had been exhausted. In ad- 
dition, the non-settling defendants highlighted what they 
considered to be the most glaring defects in the proposed 
notice. i advised all present that inasmuch as similar facts 
and principles would be reviewed and applied in determin- 
ing questions of subject matter and personal jurisdiction, 
I thought it appropriate to decide these issues together, 
and then assure appellate review of the package, either by 
directing the entry of a final judgment under Rule 54(b), 
Fed. R. Civ. P., or by certifying the jurisdictional questions 
to the Court of Appeals. I made it clear, however, that 
determination of the fairness of the settlement and ap- 
proval or disapproval of same need not and ought not await 
the outcome of such appeals. I thereupon directed the 
parties to resolve among themselves as many of the sug- 
gested modifications to the proposed settlement as they 
could, and to submit for my determination the remainder. 
Moreover, approval of the settlement proposal was de- 
liberately delayed to make certain that the time lag between 
that event and the filing of this opinion on the issues of 
subject matter and in personam jurisdiction would not be 
of long duration. 


The Issues to Be Considered 


Ripe for decision are defendants’ motions to dismiss 
for lack of subject matter jurisdiction, for lack of personal 
jurisdiction, because of forum non conveniens, and (as to 
defendants I. O. S. and Cornfeld) because of defective 
service of process and because of plaintiff’s failure to 
prosecute. 


The Nature of the Offering 


The 1969 I. O. S. public offering can be viewed as a 
single offering, two offerings, or three depending upon 
whether one focuses on the purposes of the offering and 
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the interaction of its prime movers, upon the character of 
the offerings themselves, or upon the structure of the selling 
arrangement and the identity and locus of the purchasers. 
The Drexel Group served as chief underwriters ‘or a pri- 
mary offering of 5,600,000 new shares sold in Hurope to 
Europeans. I. 0. B., a wholly-owned subsidiary of I. O. S., 
managed a secondary offering in which 490 I. O. 8. share- 
holders, most of them American, sold 3,950,0)0 shares to 
I. O. S. employees, long-time clients, and persons with long- 
standing business relationships with I. O. S., approximately 
386 of whom were Americans. Crang managed a secondary 
offering of 1,450,000 shares, 150,000 of which it received 
from I. 0. B. None of these shares were sold to Americans. 

Based upon the evidence before me at the present time, 
T am convinced that the three offerings were sufficiently 
integrated and intertwined so as to appropriately be con- 
sidered a unified transaction for purposes of subject matter 
jurisdiction considerations. Although the defendants ap- 
pear to have gone to great pains to refer publicly to the 
offerings as separate and distinet—and in fact each offering 
had unique characteristics and some non-identical parties— 
nonetheless they were closely tied components of a func- 
tionally integrated process. Each of the offerings was of 
common shares of I. O. S. Deposition testimony of key 
figures involved in the offerings, a memoranda circulated 
among the various defendants, and the three final pros- 
pectuses all confirm that the Drexel Group, I. O. B., and 
Crang branches of the offering were commenced simultane- 
ously and at the same price of $10 (U. S.) per share. The 
closings of all of the offerings occurred simultaneously as 
well. Although three diferent prospectuses were utilized, 
those of the Drexel Group and I. O. B. were substantially 
identical. The Crang prospectus, while ‘‘different’’? from 
the other two insofar as it sought compliance with Canadian 
securities regulations, utilized the same certified financial 
statement prepared by Arthur Andersen & Co., as did the 
other two prospectuses. 


The ‘‘Plan of Distribution,’’ at page 29 of the Crang 
prospectus, describes a patent connection between the 
I. O. B. and Crang offerings. I. O. B., acting as agent for 
selling shareholders, most of whom were American, was to 
offer 4,100,000 shares of I. O. S. common. Of that amount, 
it agreed to sell 150,000 shares to Crang, which Crang would 
sell for the American shareholders along with the other 
shares it was offering. In effect, Crang had assumed the 
obligations of and rights to a portion of the I. O. B. offering. 

Contemporaneous documents also reflect that the under- 
writers considered the offerings to be closely intertwined, 
if not unitary. Murray J. Howe, of Crang, described the 
proposed Canadian offering in an interoffice memo dated 
August 29, 1969, stating: 


‘““The offering of common shares of I. O. S., Ltd. 
to the public will total approximately $120,000,000 
which will represent 20% of the total number of shares 
outstanding of the company. This new issue will be 
offered in Canada, the United Kingdom, Europe and 
other countries. The portion that will be offered in 
Canada (all Provinces) for Canadian distribution only, 
will approximate $15,000,000. ... The Canadian, 
United Kingdom and European offerings will all be co- 
ordinated to be offered on or about September 24th. 
The issue price which will not be set until 3 or 4 days 
before the official offering date, will be between $10 
and $11 per share which, incidentally, works out to be 
approximately 15 times current earnings.’’ (See Ap- 
pendix II, accompanying plaintiff’s memorandum 
(hereinafter ‘‘Appendix II’’) Document 71.) (Em- 
phasis added) 


In a letter from Howe of Crang to Edward Cowett of 
I. O. S., discussing the upcoming offering and Crang’s role 
as managing underwriter for Canada, reference was made 
to the need for someone to coordinate the various under- 
writings and for one underwriting agreement between 
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I. O. S. and the managing underwriters of each offering. 
(See *vpendix II—Document 73). 

ie offering took shape, the managing underwriters 
appe.. to have been acutely aware of their ties to each 
other’s segment of the transaction. Grayson Murphy of 
Shearman & Sterling, the firm representing Drexel Harri- 
man, in a letter to the SEC, dated May 14, 1969, requested 
a meeting with the Commission regarding the offering, 
seemingly, treating it as a unitary one. (Appendix II— 
Document 75). At the meeting, as described by a member 
of Drexel Harriman, Murphy explained the principal fea- 
tures of all three of the offerings. (Appendix 11—Docu- 
ment 15a). In a letter to the SEC dated August 7, 1969, 
Murphy referred to the three offerings as separate, yet 
recognized the connections between the offerings in his 
attempt to obtain a favorable SEC opinion on registration 
of the shares. He was necessarily aware of the terms of 
the two other offerings and their effect upon his branch of 
the transaction. Moreover, in a reply letter to Murphy of 
September 8, 1969, the SEC saw fit to communicate in- 
formation regarding ‘‘that part of the offering managed 
by Investors Overseas Bank.’’ 

The so-called ‘‘pertinent facts’? stressed in Crang’s 
reply memorandum in support of the motion to dismiss are 
inconclusive. The fact that the managing underwriters 
did not share in each other’s fees might go to their particu- 
lar roles and responsibilities in the offering, but has little 
bearing on the integrated nature of the transaction. Addi- 
tionally, the alleged lack of activity by Crang in the United 
States and its failure to sell to United States citizens are 
potentially relevant to the issue of personal jurisdiction, 
but do little to elucidate the overall character of the offer- 
ing and the relationship of its three branches. 

While plaintiff is necessarily speculating, there appears 
to be substantial logic in his assertion that the primary 
and secondary features of the offering were necessary cou- 
comitants. The latter, which is an opportunity for manage- 
ment to realize on their investment, provides the incentive 
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for the primary offering. The primary offering managed 
by Drexel creates the market for management to realize its 
profit in the secondary offering managed by Crang and 
I. ). S. While this relatedness of purpose is difficult to 
document, sufficient ties have been demonstrated to support 
plaintiff’s contention that the three offerings were so inte- 
grated as to have their prime movers collectively consiuered 
for purposes of subject matter jurisdiction.’ 


I 


Defendants h: e moved, pursuant to Rule 12(b) (1), 
F. R. Civ. P., to dismiss for iack of subject matter juris- 


diction. 
7 


The court’s jurisdiction emanates primarily from $27 
of the Securities Exchange Act of 1934, 15 U. S. C. §78aa.’ 
To the extent that some of plaintiff’s claims arise under 
the Securities Act of 1933, its jurisdictional provision— 


2. Supportive of the integrated offering thesis which allows for 
collective consideration of the defendants, is the aider and abettor 
concept. Borrowed from the criminal law and the law of torts, it has 
been applied in private actions under the American securities laws. 
See, e.g., SEC v. National Bankers Life Insurance Co., 324 F. Supp. 
189 (N.D. Tex 1971); Pettit v. American Stock Exchange, 217 F. 
Supp. 21 (S. D. N. Y. 1963). 
3. That provision reads, in pertinent part: 
“Jurisdiction of offenses and sutts. 
The district courts of the United States and the United 
States courts of any Territory or other place subject to the juris- 
diction of the United States shall have exclusive jurisdiction of 
violations of this chapter or the rules and regulations thereunder, 
and of all suits in equity and actions at law brought to enforce 
any liability or duty created by this chapter or the rules and reg- 
ulations thereunder. Any criminal proceeding may be brought 
in the district wherein any act or transaction constituting the 
violation occurred. Any suit or action to enforce any liability 
or duty created by this chapter or rules anc ~-egulations there- 
under, or to enjoin any violation of such che er or rules and 
regulations, may be brought in any such district or in the dis- 
trict wherein the defendant is found or is an inhabitant or trans- 
acts business, and process in such cases may be served in any 
other district of which the defendant is an inhabitant or where- 
ever the defendant may be found. * * *” 
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Section 22, 15 U. S. C. §77v—should be viewed as being 
coextensive in reach with that of the 1934 Act. This con- 
clusion is dictated by the language of each statute as well 
as by the statutes’ shared function in policing securities 
transactions that are effected within the United States or 
that have a significant domestic impact. Cf. Leasco Data 
Processing Corp. v. Maxwell, 468 F. 2d 1326, 1335-36 (2d 
Cir. 1972); SEC v. United Financial Group, Inc., 474 F. 
9d 354, 356 (9th Cir. 1973). At issue is whether the reach 
of those provisions extends to a securities transaction with 
substantial foreign components. 

It is clear that the provisions of the American securities 
laws may cover transactions in the securities of foreign 
issuers. See, Leasco Data Processing Corp. v. Maxwell, 
supra; Madonick v. Denison Mines Ltd., CCH Sec. L. 
Rep. 994,550 (S. D. N. Y. 1974); United States v. Clark, 359 
F. Supp. 131 (S. D. N. Y. 1973). Ultimately, the concern 
is that domestic law be applied only to transactions with 
which the United States has a significant connection or in- 
terest. In assessing a particular transaction’s connection 
with the United States, two basie principles are applied, 
concurrently or alternatively. 

The first approach, sometimes referred to as the ‘‘sub- 
jective territorial principle,’’ extends jurisdiction over acts 
or omissions which occur within a state’s boundaries, even 
though the effect of such acts or omissions may be felt 
without. This Cireuit, in its most recent pronouncement 
on application of the securities law: to foreign securities, 
relied upon this principle as set forth in §17 of the Restate- 
ment (Second) of Foreign Relations Law of the United 
States (1965).4 Leasco Data Processing Corp. v. Maxwell, 
supra. 


4. “$17. Jurisdiction to Prescribe with Respect to Conduct, 
Thing, Status, or Other Interest within Territory 


A state has jurisdiction to prescribe a rule of law 


(a) attaching legal consequences to conduct that occurs 
within its territory, whether or not such conser .ences are de- 
termined by the effects of the conduct outside the territory, and 


(b) relating to a thing located, or a status or other interest 
localized, in its territory.” 
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In Leasco, an American company sought damages re- 
sulting from the fraudulent sale of a British company, the 
stock of which was listed on the London Stock Exchange, 
but not on ery American exchange. The actual purchase 
of the securities occurred in England. The court focused 
on misrepresentations and meetings which occurred in the 
Unit. 1 States, although it acknowledged that the crucial 
misrepresentations may have occurred in England. It 
stated, at 468 F. 2d 1334, that: 


‘‘Conduct within the territory alone would seem 
sufficient from the standpoint of jurisdiction, to pre- 
scribe a rule. It follows that when, as here, there has 
been significant conduct within the territory, a statute 
cannot properly be held inapplicable simply on the 
ground that, absent the clearest language, Congress 
will not be assumed to have meant to go beyond the 
limits recognized by foreign relations laws.”’ 


The second approach, which has been labeled the ‘‘ob- 
’ was implicitly applied in 


jective territorial principle,’ 
Schoenbaum v. Firstbrook, 405 F. 2d 215 (2d Cir. 1968). 
The principle, as set forth and illustrated in $18 of the 
Restatement (Second) of Foreign Relations Law of the 
United States (1965),° extends jurisdiction to conduct which 


5. “§18. Jurisdiction to Prescribe with Respect to Effect within 
Territory 
A state has jurisd‘ction to prescribe a rule of law attaching legal 
consequences to conduct that occurs outside its territory and causes 
an effect within its territory, if either 
(a) the conduct and its effect are generally recognized as 
constituent elements of a crime or tort under the law of states 
that have reasonably developed legal systems, or 
(b} (i) the conduct and its effect are constituent elements 
of activity to which the rule applies ; 


(ii) ine effect within the territory is substantial ; 


(iii) it occurs as a direct and foreseeable result of the con- 
duct outside the territory; and 


(iv) the rule is not inconsistent with the principles of justice 
generally recog: zed by states that have reasonably developed 
legal systems.” 
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occurs outside a territory, but which has an impact within 
the territory.® 

In Schoenbaum, American shareholders brought an ac- 
tion against a Canadian company which did no business in 
the United States for fraudulent acts committed outside 
the Lnited States with respect to the securities of that 
foreign coivunv. The court found jurisdiction because 
the securities were registered on an American exchange 
and the transactic yuestion were seen as being detri- 
mental to the inter of American investors. It cited 
two exaples or w: “tions possessing foreign elements 
but having a domestic impact.’ 


‘“‘We believy ‘i.at Congress intended the Exchange 
Act to have * >rvitorial application in order to 
protect dom: s «* ves" .rs who have purchased foreign 
securities on ...nerican exchanges and to protect the 
domestic ecurities market from the effects of improper 
foreign transactions in American securities.”’ 


Schoenbaum v, Firstbrook, supra, at 206. 


6. An early app ‘catic of this principle by this Circuit occurred 
in the well-known 2 tit? case of United States v. Aluminum Co. 


of America, 148 nt ’d Cir. 1945), where it was held at 443, 
that : 


(ms law * * * that any state may impose lia- 


bilities, 15 not within its allegiance, for conduct 
outside ‘ at has consequences within its borders 
which the state «.prehends; and these liabilities other states 
will ordinarily recogniz: * * *” 


7. These two examples do not comprise an exhau. ve list of 
transactions to which the objective territorial principle applies. See, 
Travis v. Anthes Imperial Lid., 473 F. 2d 515, 523, n.14 (8th Cir. 
1973) : 


“We are not persuaded that the Second Circuit intended, in 
Schoenbaum, to set forth the exclusive circumstat.ces in which 
extraterritorial application of the Act is proper * * *. The court 
was not required to decide whether the Act would apply to a 
foreign transaction in foreign securities which had never been 
registered or listed on an American exchange when a number of 
significant elements of the fraudulent scheme took place in the 
Tnited States. 


“Moreover, Schoenbaum was not a limiting decision as the 
Court decided that subject matter jurisdiction was present.” 
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II 


Application of the principles espoused in Leasco and 
Schoenbaum satisfies the court, as more fully explained 
below, that subject matter jurisdiction exists * 

The record indicates that conduct took place in the 
United States continually throughout the entire period dur- 
*-g¢ which the offering was conceived, assemble and ef- 
feeted. The offering was discussed and at least partially 
initiated and organized here during numerous meetings 
between the major underwriters, their American attorneys, 
I. O. %. officials and accountants. In March and April of 
1969, an I. O. S. official met with a representative of Guin- 
ness Mahon Representation Co. of N. Y. (which was affili- 
ated with Guinness Mahon & Co. Ltd. of London), and an 
officer of Drexel at Drexel’s New York offices on two occa- 

8. Plaintiff has relied upon a third theory of jurisdiction which 

I s J 

this court need not explore in depth. Termed the ‘nationality prin- 
ciple,” it carries less weight than the two approaches already de- 
scribed, and provides a territory with jurisdiction over the conduct, 
wherever effectuated, of its nationals. it provides, as embodied in 
§30 of the Restatement (Second), United States Foreign Relations 
Law, that: 

“830. Jurisdiction to Prescribe with Respect to Nationals 

: I 

(1) A state has jurisdiction to prescribe a rule of law 

(a) attaching legal consequences to conduct of a national 

of the state wherever the conduct occurs or 


(b) as to the status of a national or as to an interest of a 
national, wherever the thing or other subject-matter to which the 
interest relates is located.” 

The American nationality and character of defendants was stressed 
in SEC v. United Financial Group, Inc., supra. 

This theory of jurisdiction is relevant insofar as Drexel Harri- 
man and Smith, Barney, the two leading underwriters of the primary 
offering, were American firms. In addition, Price Waterhouse was 
retained by Drexel Harriman as a consultant and to aid in the due 
diligence report. Finally, several New York law firms were involved 
in the preparation of the prospectus and the offering. Although 
I. O. S. was a foreign-based corporation, its president, Bernard 
Cornfeld, its chiet operating officers, and many of its employees were 
Americans. 
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sions, during which the proposed offering was discussed. 
(See Appendix IJ—Documents 1 and 2). 

After Drexel retained the New York law firm of Shear- 
man & Sterling to represent it in the offering, members of 
that firm engaged in numerous meetings and interactions 
in and from the United States while shaping Drexel’s par- 
ticipation and putting the offering together. Murphy, of 
Shearman & Sterling, met with Edward Cowett, an execu- 
tive officer of I. O. S., and two representatives of Drexel in 
New York in order to discuss, inter alia, the listing of the 
shares, locations of the offering, and tax problems of 
I. O. S. officials. Murphy engaged in several telephone con- 
versations from New York with Cowe't in Geneva. (See 
Appendix II—Document 6). Drexel officials and its counsel 
met with SEC officials to discuss the offering and problems 
the SEC had with I. O. 8. (See Appendix IJ—Document 8). 
Uther communication with the SEC followed and Murphy 
was put on warning as to potential application of a 1967 
SEC prohibitory order to I. O. B. sales to Americans. 
(Appendix JI—Document 44). 

Drexel retained the services of Price Waterhouse in 

.-W York to act as a financial consultant in the offering and 
help investigate I. O. 8S. These efforts weie part of the 
uue diligence report. (Appendix I]—Documents 11 and 
13). Numerous planning and exploratory communications 
took place in New York, involving the underwriters, attor- 
neys and Price Waterhouse. (Appendix II—Documents 15 
—20, 23). A review of some of the Arthur Andersen work 
papers involved in its earlier financial report on I. O. S. was 
made by Price Waterhouse officials in New York. While 
the bulk of those papers related to mutual funds owned by 
I. 0. S., the information was relevant to preparation of 
the prospectus. (Appendix II—Document 20). 

Negotiations and meetings between the principal parties 
continued through July and August of 1969 in New York 
and elsewhere. Although much of the work performed at 
that time was preliminary research underteken by Drexel 
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prior to fizmly committing itself, substantial elements of 
the offering were structured as a result of this activity. 
(See generally Appendix I]—Documents 22—42). For 
example, at a meeting in which Cowett of I. O. S. and Cole- 
man of Drexel expressed their intention to enter a firm 
agreement, terms of the offering were discussed—mainly 
prices and accounting procedures. Preliminary discussions 
on underwriting discounts and commissions possibly took 
place in New York. (Appendix IJ—Document 26). Finan- 
cial information on I. O. S. and the various mutual funds 
it advised was sent to Price Waterhouse in New York and 
was kept on file there. (Appendix Il—Document 28). 

At a meeting in New York on July 11, 1969, members 
of Price Waterhouse, Arthur Andersen, Shearman & 
Ster'ing, I. O. S., and Drexel discussed the need for an audit 
or partial audit in connection with the offering planned for 
September. A timetable for the audit and the need for an 
early offering were discussed. Additionally, Arthur Ander- 
sen’s work in connection with June 30, 1969 financials of 
I. O. S. was mentioned. (Appendix II—Documents 30, 32). 
Counsel for Drexel met with I. O. S. counsel in New York 
and discussed a draft of the opinion letter to be issued in 
connection with the offering. (Appendix II—Document 33). 

After returning from work in Europe, Price Waterhouse 
officials met with members of Shearman & Sterling and 
Drexel in New York. They discussed a preliminary draft 
of a report by Price Waterhouse to Drexel that included 
questions about practices engaged in by I. O. S., and Arthur 
Andersen’s financial report on the company. Work on 
that report was performed in Europe and New York. Price 
Waterhouse also reviewed property in Florida held by one 
of the funds managed by a subsidiary of I.0.S. (Appendix 
TI—Documents 45 and 47). 

On September 23, 1969, the day before the offering was 
to commence, an SEC investigation of a subsidiary of 
I. O. S. was reported in the press. Coleman of Drexel, 
Murphy of Shearman & Sterling, and Stammer of the law 
firm of Haft & Stammer met in New York and drafted a 
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sticker to be attached to the prospectus regarding the SEC 
investigation. Calls were made to I. O. S. officials in 
Geneva and a joint decision was made on the addition to 
the prospectus. (Appendix I]—Document 50). Letters were 
sent by Murphy in New York to various participants in the 
offering, distributing a proof of the Closing Memoranudm. 
(Appendix Il—Document 52 

Drexel established bank accounts with the Bank of New 
York for the I. O. S. offering, and instructed those purchas- 
ing I. O. S. shares that payment was to be made in United 
States dollars to the Bank of New York on Broad Street, 
for the account of Drexel with the Bank of New York in 
London. (Appendix I]—Documents 56—58). Meetings 
were held in New York and reports submitted on the prog- 
ress of the offering. (Appendix Il1—Documents 63 and 64). 
A memorandum describing the procedure for the offering 
was prepared and distributed in New York. (Appendix I 
—Document 70). 

During this period other underwriters had been con- 
tacted and were involved in the offering plan. In April of 
1969, while in New York, Murray J. Howe, president of 
Crang, met with Cowett of I. O.S. While there is no indi- 
cation that the meeting was pre-planned, the I. O. S. offer- 
ing was discussed and Crang made an effort to secure the 
entire Canadian underwriting. (Appendix II—Documents 
4 and 27). Howe’s letter dated May 13, 1969, makes clear 
that details of the offering were discussed at the New York 
meeting. ..s demonstrated by the opening line of that letter 
—‘*When we last met in New York to discuss the forth- 
coming issue of I. O. S. Ltd. (S. A.) ...’’—the I. O. S. offer- 
ing was not a peripheral topic of conversation, and was at 
least a primary reason for che meeting. (Appendix II— 
Document 73). A second meeting in New York occurred in 
July, 1969, at which the I. O. S. prospectus and offering were 
discussed. (Appendix I11—Document 27). 

Executives of Smith Barney, another leading under- 
vriter, met in New York, discussed the offering and decided 
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to participate. (Appendix I]—Document 12). They en- 
gaged in talks with Drexel in New York regarding the of- 
fering, and structured their own involvement in the offer- 
ing. (Appendix II—Documents 36, 37, 39, 40, 42). Smith 
Barney determined that all of its I. O. S. share allocations 
would be made through its New York office (Appendix II 
—Document 49), and that payment for the shares was to be 
made to a bank in New York, payable to a sub account in 
London. (Appendix []—Document 51). 

In August and September of 1969, other prospective 
American underwriting firms were solicited. Those firms 
whick did not have European oftices were shown a draft of 
the prospectus which was brought from Europe and taken 
around by hand in New York. (Appendix Il—Doeument 
43). 

Obviously, many of the documented occurrences, taken 
by themselves, are of minimal significance. Nonetheless, 
these circumstances viewed in toto disclose conduct con- 
stituting an essential link in the offering in the United 
States. While formal cr ultimate acts were staged in 
Europe—e.g., the drafting of the final prospectus and sign- 
ing of agreements—discussions, investigations, decision- 
making and planning were carried on, to a signific.. .c extent 
in the United States by Americans and others, and the acts 
abroad were substantially supervised from New York. 
Instrumentalities of interstate commerce were commonly 
used. Much of the effort that went into the due diligence 
report and preparation of the wnaterial basie to ail the 
prospectuses also appears to have been expended in the 
United States. 


Ill 


Defendants place great emphasis upon the fact that 
fraudulent misrepresentations were not made or relied 
upen in the United States, thus distinguishing the transac- 
tion in question from the rule of Leasco, as they understand 
it. Their understanding is somewhat myopic insofar as 
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they ‘veat synonymously the limited fact pattern in Leasco 
with the broader and more flexible legal principles which 
the court applied. 

The erux of the jurisdictional basis in Leasco was the 
finding of ‘‘significant conduct within the territory.’’ 
Leasco Data Processing Corp. v. Maxwell, supra, at 1334. 
See also, Travis v. Anthes Imperial, Ltd., 473 F. 2d 515, 
524 (8th Cir. 1973); SEC v. United Financial Group, Inc., 
supra. To be sure, in the instant case the ultimate repre- 
sentations or inducements do not appear to have occurred 
in the United States, as was true in Leasco; nevertheless, 
as just enumerated, other significant conduct clearly did 
occur here which influenced and shaped the entire under- 
writing and offering, including the extent and quality of 
disclosure. It would seem consistent with the Leasco ap- 
proach to consider that conduct as jurisdictionally sig- 
nificant. As in Leasco, the mails and other instruments of 
interstate commerce were a necessary part of the domestic 
activity. Finally, the domestic conduct was, although less 
direct than that in Leasco, an ‘‘essential link’’ in inducing 
the ultimate purchases. 

A second element integral to the finding of jurisdiction 
here is the impact which the transaction in question had 
upon American investors and the American securities mar- 
ket. The defendants acknowledge that the Leasco court 
considered significant the fact that an American company 
was defrauded. Fraudulent sale to Americans was also 
given weight by this court in United States v. Clark, 359 
F. Supp. 131 (S. D. N. Y. 1973), and by the Ninth Cireuit 
in SEC v. United Financial Group, Inc., supra. It is recog- 
nized that the defendants appear to have made an attempt 
to prevent any sales to Americans. Moreover, no sales to 
Americans did occur through the Drexel Group or Crang 
offerings. Nevertheless, as previously discussed, the three 
offerings should be considered a single transaction for pur- 
poses of subject matter jurisdiction. Sales through the 
I. O. B. offering have been documented to approximately 


ww 


269 A 


386 Americans, one among them being plaintiff Bersch. 
While this might ultimately prove to be a small number 
of the class sought to be represented, the number is not 
determinative.® 

Plaintiff suggests another impact on the American 
securities market resulting from the offering. Plaintiff 
contends that I. O. S. was so deeply intertwined with the 
American securities market that its activities were an ap- 
propriate concern of the SEC and the courts under the 
mandate of our securities laws. I. O. 8S.’ principal business 
activity at the time of the offering was the sale and manage- 
ment of mutual funds. Those funds conducted a massive 
amount of trading in American securities, giving them a 
significant potential to create severe market instability. 
As documented by Professor Morris Mendelson in a study 
of I. O.8., the findings of which are outlined in an affidavit 
submitted to the court, the failure of the I. O. S. offering 
had the effect of impairing foreign investor confidence in 
the American market and inhibiting sales of domestic secu- 
rities abroad with a subsequent decrease in the flow of 
foreign capital; moreover, the mutual funds sold large 
amounts of American securities resulting in a depression 
in the prices of American securities. While proof of a clear 
correlation between the failure of the I. O. S. offering and 
the above-mentioned results is difficult to document, some 
credence must be given to the general proposition that a 
collapse of a public offering by a company whose subsidi- 
aries trade and hold massive amounts of American securi- 
ties would have a negative impact on the American market. 

9. In SEC v. United Financial Group, Inc., supra, only three 


American investors were ascertained. The court perceived a sufficient 
impact on American investors, holding at 356, 357: 


“In this case, focus should be upon appellants’ activities 
within the United States and the impact of those activities upon 
American investors. Here, there was 1 showing of very sub- 
stantial activities by appellants within the United States and a 
showing that, as a result of those activities, at least three Ameri- 
can investors now hold nearly $10,000 worth of stock for which 
there appears to be no market * * *.” 
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The Section 30(b) Exemption 


Several of the defendants—Crang and Smith Barney— 
assert that they are exempt from the coverage of the Secu- 
rities Exchange Act by reason of Section 30(b) of that 
Act, 15 U. S. ©. §78dd(b). That section provides: 


‘‘The provisions of this chapter or of any rule or 
regulation thereunder shall not apply to any person 
insofar as he transacts a business in securities without 
the jurisdiction of the United States, unless he trans- 
acts such business in contravention of such rules and 
regulations as the Commission may prescribe as neces- 
sary or appropriate to prevent the evasion of this 
chapter.’’ (Emphasis added) 


The above-named defendants contend, in essence, that 
they transact a business in securities abroad. 

In invoking §30(b), defendants have interpreted that 
provision literally, contrary to the prevailing view in this 
Cireuit. Initially, it should be noted that in Schoenbaum 
v. Firstbrook, supra, it was held that §30(b) does not ex- 
empt those who engage in isolated foreign transactions. 
More significantly, the court explicitly held that ‘‘juris- 
diction’? as employed in §30(b) is not defined as ‘‘territorial 
limits.’’ Accord, SEC v. United Financial Group, Inc., 
supra. If essential elements of the transaction in question 
occurred here, and/or there was a significant impact on the 
domestic market, then the transaction is deemed to have 
occurred within the jurisdiction of the United States and 
§30(b) does not apply. See, e.g., Roth v. Fund of Funds, 
Ltd., 405 F. 2d 421 (2d Cir. 1968), cert. denied, 394 U.S. 975 
(1969), rehearing denied, 395 U. S. 975 (1969) ; In the Mat- 
ter of I. O. S., Ltd. (S. A.), CCH Fen. Sec. Rep. 178,637 
(March 14, 1972 

Nor does Kook v. Crang, 182 F. Supp. 388 (S. D. N. Y. 
1960), buttress defendants’ argument. As the SEC noted 


in its ruling in Jn the Matter of I. O. S., Ltd. (S. A.), supra, 
at 81,361: 


‘‘Kook v. Crang, .. . makes clear that a Section 
30(b) exemption depends upon a showing that all the 
essentials of the transactions in question occurred out- 
side of the United States.’’ 


Here, concededly, certain essentials of the transaction 
did oveur within the United States. That transaction in- 
volved the three intertwined offerings and therefore Crang 
and Smith Barney are a'l implicated in the jurisdictionally 
significant conduct which occurred domestically. Thus, 
each can be said to have transacted a business in securities 
within the jurisdiction of the United States, resaoving them 
from the protection of §30(b). 


In Personam Jurisdiction 


Two of the defendants—Crang and I. O. S.—"® move for 
dismissal pursuant to Rule 12(b)(2), Fed. R. Civ. P., con- 
tending that this court Jacks in personam jurisdiction as 
regards them. Their argument, «is individually applied, is 
that they neither ‘‘do business in the Unite’ States, nor 
committed acts here out of which the cause of action arose, 
nor engaged in conduct outside the United States which 
had signiticant, foreseeable effects within the United States. 

While the principles applied in determining personal 
jurisdiction resemble in many respects those relevant to 
consideration of subject matter jurisdiction, they are not 
identical or co-extensive. Each is directed to the protection 
of different interests. In considering subject matter juris- 
diction, it was the transaction that was the point of focus 


10. The lack of in personam jurisdiction was also raised by the 
defendants who are parties to the proposed settlement as approved 
by the court. - Since the issue of personal jurisdiction, in contrast 
to subject matter jurisdiction which was determined before the court 
approved the proposed settlement, was decided after the settlement 
was approved, that issue was not considered as to those who are 
parties to the proposed settlement. 
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and therefore the defendants could be viewed collectively 
as they were tied to the transaction. Personal jurisdiction, 
as the phrase itself connotes, requires that each party’s 
connection with the forum be individually assessed. 

The jurisdictional sections of the securities laws (Sec- 
tion 22(a) of the Securities Act and Section 27 of the Ex- 
change Act) have been interpreted as extending their reach 
as far as the due process clause of the Fifth Amendment will 
allow. As was held in Leasco Data Processing Corp. v. 
Maxwell, supra, 468 F.2d at 1340: 


‘it is reasonable to infer that Congress meant 


to assert personal jurisdiction over foreigners not pres- 
ent in the United States to but, of course, not beyond 
the bounds permitted by the due process clause of the 
Fifth Amendment... .’’ 


It is apparent that neither of these defendants was 
‘‘present’’ or ‘‘doing business”’ in the United States in the 
traditional sense, so as to establish personal jurisdiction. 
See Hanson v. Denckla, 357 U. S. 235 (1958) ; International 
Shoe Co. v. Washington, 326 U.S. 310 (1945). Crang was 
a Canadian brokerage house with no office, bank accounts, 
ielephone listings, subsidiaries or affiliates in the United 
States. Nor did it have salesmen in the United States. 
I. O. S., at the time of the transaction in question, was a 
Canadian corporation with its principal place of business 
in Geneva, Switzerland. It did not maintain offices in the 
United States and was, in fact, restricted ‘rom engaging 
in securities transactions in the United States... either 
of these corporations can be said to have engaged in sys- 
tematic and continuous activity within the United States, 
invoking the benefits and protections of its laws. Hanson 
v. Denckla, supra. See also, Restatement (Second) Conflict 
of Laws, §47. 


11. The question of whether I. O. S. could be considered to have 
been doing business in the United States by virtue of its subsidiaries 
or other entities, need not be reached in light of the disposition to 
follow. 
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Nevertheless, though not present or doing business in 
the United States, parties may come within the personal 
jurisdiction of this court. See Restatement (Second) Con- 
flict of Laws, §§49 and 50. The Court in Leasco, stated at 
1340: 


‘« |. where a defendant has acted within a state 
or sufficiently caused consequences there, he may fairly 
be subjected to its judicial jurisdiction even though he 
cannot be served with process in the s‘ate....’’ 


Even under the lesser standard of committing acts with- 
in the forum rather than engaging in systematic activity, 
Crang cannot be deemed to have satisfied in personam 
jurisdicticnal threshold requisites. The only acts of Crang 
within the United States related to the transaction in ques- 
tion appear to have been the breakfast meetings between 
Howe and Cowett. These de mmimis preliminary discus- 
sions can hardly be considered av.s out of which the cause 
of action arose. cf. International Shoe, supra. There has 
been no showing that they were related to the alleged mis- 
leading statements and omissions in the prospectuses. 
Moreover, plaintiff’s purchase of I. O. S. shares does not 
appear to have been made in reliance on statements in the 
Crang prospectus, since that prospectus was sent to the 
United States after the date of purchase. The evidence 
reveals that Crang investigated I. O. S.’s affairs and pre- 
pared the prospectus in Canada, Switzerland and France. 
It accepted orders for I. O. 8. stock in Toronto and sold 
shares only outside the United Staves and only to non- 
Americans. 

As to I. O. S., the conclusion is different. The facts 
detailed earlier reveal that top I. O. S. officials were in the 
United States repeatedly during the planning of the offer- 
ing, conferring with the lead underwriters and attorneys. 
Their meetings were directly related to the offerings, and 
information was discussed which later was incorporated 
into the prospectuses. 


The second half of the jurisdictional test articulated by 
this Circuit in Leasco, namely—whether acts outside the 
United States sufficiently caused consequences here—re- 


mains to be applied to Crang. As defined by the Court, at 
468 F. 2d 1341: 


‘‘But this is a principle that must be applied with 
caution, particularly in an international context... . 
At minimum the conduct must meet the tests laid down 
in §18 of the Restetement (Second) of Foreign Rela- 
tions Law, including the important requirement that 
the effect ‘occurs as a direct and foreseeable result ef 
the conduct outside the territory.’ We believe, more- 
over, that attaining the cather low floor of foresee- 
ability necessary to support a finding of tort liability 
is not enough to support in personam jurisdiction. The 
person sought to be charged must know, or have good 
reason to know, that his conduct will have effects in the 
state seeking to assert jurisdiction over him.’’ 


The conduct abroad of the individval party must have a 
substantial, direct, and foreseeab]: sult in the United 
States. 

In finding subject matter jurisdiction, it was significant 
that several hundred Americans purchased I. O. S. stock 
pursuant to the I. O. S. prospectus. Here, where Crang 
did not sell I. O. S. shar, ‘Lo any American citizen, took 
precautions to prevent and placed restrictions on the sales 
to Americans, and understood that all other parties to the 
offering would observe similar restrictions, it would be 
difficult to conclude that its conduct was designed to have 
an effect within the United States. Moreover, as noted in 
the section on subject matter jurisdiction, sup,a, the impact 
on the American securities market of the I. O. S. offering 
was in fact less than direct. The absence of clearly prov- 
able or probable negative domestic impact is close to fatal 
in the context of personal jurisdiction where impact per se 
is not the gravamen; rather the issue is whether there has 
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been impact which a party had good reason to furesee. 
Applying this more stringent standard, I cannot reasonably 
conclude that the conduct of Crang abroad justifies or per- 
mits the exercise by this court of personal jurisdiction over 
ity 

Plaintiff’s remaining theory of jurisdiction, i.e., that 
individucl defendants served as aiders and abettors, does 
not help create personal jurisdiction over Crang. As al- 
ready indicated, Crang committed no acts within the United 
States which substantially fostered or made possible the 
allegedly fraudulent transaction. Moreover, acts within 
the United States of some conspirators do not confer juris- 
diction over foreign co-conspirators. As held in Leasco 
Data Processing Corp. v. Maxwell, supra, at 1343, ‘‘The 
rule in this cireuit is that the mere presence of one con- 
spirator .. . does not confer personal jurisdiction over 
another alleged conspirator.’’ See, also, H. L. Moore Drug 
Exchange, Inc. v. Smith, Kline & French Laboratories, 384 
F. 2d 97, 98 (2d Cir. 1967); Bertha Building Corp. v. Na- 
tional Theatres Corp., 248 F. 2d 833, 83€ (2d Cir. 1957), 
cert. denied, 356 U. S. 936 (1958). 

In conclusion, personal jurisdiction exists as to I. O.S., 
but is lacking as to Crang. 


Remaining Contentions 


Defendants Cornfeld and I. O. 8S. add a third string to 
their jurisdictional bow. They correctly observe that no 
matter how closely tied they or the 1969 offering are to the 
United States, this court may not exercise jurisdiction over 


12. While jurisdiction over I. O. S. docs rest on its acts within 
the United States, it is likely that such jurisdiction could be buttressed 
under the “effects” test. I. O. S., as the central figure in the trans- 
action, had the most direct relationship to the informaiion in the 
prospect’. as well as the mechanics of the offering. It was also 
vell awre of its ties to the United States securities market. Fraud- 
ulent sales to Americans, as well as the impact on the domestic 
market, were or should have been foreseeable results of its activities 
abroad. 
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them unless proper service of process has been made upon 
them. Section 22(a) of the Securities Act of 1933 (15 
U.S. C. §77(a) and §27 of the Securities Exchange Act of 
1934 (15 U.S. C. 78aa) expressly a : extra-territorial 
service in any district ‘‘of which the defendant is an in- 
habitant or wherever the defendant may be found.’’ How- 
ever, they do not prescribe the manner in which service 
must be effected. Rule 4(i)(1)(D), F. R. Civ. P., is designed 
to fill such statutory gaps and provides for service ‘‘by any 
form of mail, requiring a signed receipt to be addressed 
and dispatched by the clerk of the court to the party to be 
served.’’ 

I. O. S. contends that it was not ‘‘found’’ at either the 
addresses where service was attempted. Plaintiff first 
sought to serve I. O. S. in 1972 by dispatching to I. O. S. 
at ‘‘99 Aldwych, London, W. C. 2, England’’ a copy of the 
summons and complaint, return receipt requested. The en- 
velope containing the summons and complaint was returned 
to sender, and bore the handwritten word ‘‘Refused’’ and 
a series of markings which appear to be initials. In De- 
ecember of 1973, plaintiff consented to the vacztion of 1 
default judgment entered against I. O. S. three months 
earlier, without conceding that the original service of proc- 
ess had been invalid. Nevertheless, in February, 1974, 
plaintiff again attempted to serve I. O. S. by registered 
mail, this time dispatching « summons and complaint to 
147 Rue de Lausanne, Geneva, Switzerland, and to 22 
King Street, St. John, New Brunswick, Canada. 

I. O. S. attacks the original service principally on the 
ground that I. O. 8. did not at any time herein relevant 
maintain an office or otherwise transact business at the 
London address and accordingly could not be ‘‘found’’ 
there. Although plaintiff has at various times vouched 
(with decreasing ardor) for the process by which he ob- 
tained an address where I. O. S. could be served, and has 


urged this court to infer from the fact that someone in 


London refused ser. :ce that it was J. O. S. who refused 
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service, plaintiff does not directly dispute that the London 
address was not I. O. S. territory. 

The subsequent attempts at service are, however, less 
vulnerable to attack. I. O. S. concedes that the Geneva 
address was for years the site of its principal executive 
offices, but argues that in February, 1974, it could no longer 
be ‘‘found’’ there since five months earlier liquidation pro- 
ceedings had been commenced in Canada, the country where 
it was headquartered and domiciled. To the extent that 
I. O. S. insists it could only be ‘‘found’’ at the place of 
business of its co-liquidators, it suggests too restrictive 
a standard of where a corporation may be found. Cf., 
United States v. Scophony Corp., 333 U. 8S. 795 (1948). See 
also, Wash-Virginia Ry v. Real Estate Trust, 238 U. S. 185 
(1914). To the extent that I. O. S. relies on its own repre- 
sentation that none of its employees remained at the Geneva 
address in February, 1974, a fac. :ssue is raised. However, 
that question need not be resolved because the attempted 
service in New Brunswick, Canada, substantially satisfies 
the statute. Indeed, I. O. S. does not deny that the New 
Brunswick address was the ‘‘head office’’ of the company. 
Rather, it points to the fact that the complaint and sum- 
mons sent to New Brunswick were returned to sender as 
proof that I. 0. S. as not found at that address. But such 
a literal construction of ‘‘found’’ would mean that a de- 
fendant could avoid service of process merely by returning 
the summons. 

J. “.. S. further argues that even if it was ‘‘fownd”’ at 
one “ .;2 three addresses, none of the attempted services 
conf»: med to the procedur~. requirements of Rule 4(i) (2) 
which provides: 


‘When service is made pursuant to [Rnle 4(i){1) 
(D)], proof of service shall include a receipt signed 
by the addressee or other evidence of delivery to the 
addressee satisfactory to the court.’’ 


Since the summons sent to New Brunswick was not ac- 
cepted, it would be unreasonable to require as proof of 
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service a receipt signed by the addressee, and proof of 
service must be sought elsewhere. Upon examination of 
the postmarks and other official markings which appear on 
the returned envelope (Exhibit C of plaintiff’s memoran- 
dum in opposition to the motion), the court is convinced 
that delivery was in fact made to the New Brunswick 
address. Finally, I. O. S. insists that service was defective 
because the return receipt required by Rule 4(i)(1)(D) was 
returnable to plaintiff’s counsel rather than to the clerk of 
the court. However, the Rule only requires that the clerk 
attend to the mailing out of the notice. Here, the clerk did 
so, in response to a letter from plaintiff’s counsel dated 
January 21, 1974. 

Defendant Cornfeld’s objection to service of process is 
more readily disposed of. He objects to the service in May, 
1973, of a summons and complaint upon Ms.: Diethild 
Gainer at a residence in Beverly Hills, California. How- 
ever, the court need not speculate as to the relationship 
between Mr. Cornfeld and Ms. Gainer, or between either 
of them and the California abode, because in February, 
1974, service was made pursuant to Rule (i)(1)(D) on de- 
fendant Cornfeld in St. Antoine Prison where he was in- 
disputably ‘‘found.’’ 

Defendant I. O. S.’s final service of process argument 
is that the due process requirement set forth in Mullane v. * 
Central Hanover Bank & Trust Co., 339 U. S. 306, 314 
(1950)—that ‘‘notice [must be] reasonably calculated, un- 
der all the circumstances, to apprise interested parties of 
the pendency of the action and afford them an opportunity 
to present their objections’’—is not here satisfied. How- 
ever, the fet that defendant moved in 1973 to overturn the 
default « .tered against it manifests an awareness of the 
pendency of the action, and Judge Ryan’s order of Decem- 
ber 5, 1973, vacating that default provided defendant a fair 
opportunity to present its objections. Thus, by the time 
a technically correct service of process was effected in 
February, 1974, I. O. 8. had actual notice of the proceeding 
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and was an active participant there‘n. Under al! the cir- 
cumstances, due process was satisfied. 

Having thus determined that both subject matter and 
personal jurisdiction lie, the court must decide whether it 
should in the exercise of its diseretion decline to exercise 
its jurisdiction. The motions made by certain of the de- 
fendants for dismissal on grounds of comity or forwm non 
conveniens, and I. O. S.’s motion for a stay of proceedings 
are not well taken. However, more troubling ave the mo- 
tions made by defendants I. O. S. and Cornfeld te dismiss 
for failure to prosecute. 

Plaintiff has not deigned to explain to the court why a 
year passed between its filing of the complaint and its ucst 
attempt to serve the moving defendants. Plaintiff’s con- 
tention that it delayed issuing summonses until it obtained 
a full description of I. 0. S.’s and Cornfeld’s contacts 
with the United States rings hollow when played against 
the background of early service on defendants like Crang 
and Banque Rothschild. A more ingenuous explanation 
might have enabled the court to determine whether plain- 
tiff’s lack of diligence in prosecuting this action as against 
the movants was excusable. However, the particular cir- 
cumstances of this case lead me to conelude that plaintiff’s 
lack uf diligence was, irrespective of the reasons for it, 
moderate rather than grave. Unlike the plaintiff in Link 
v. Wabash R. Co., 370 U.S. 626 (1962), the plaintiff here has 
not blocked or retarded the orderly and expeditious dis- 
position of its own case. Altough this action has in gen- 
eral proceeded at a reasonable pace, it is still at an early 
stage of development. Threshold questions of jurisdiction 
are just now being decided, and defendants 1.0.8. and Corn- 
feld were brought inte the case soon enough to play a sub- 
stantial role in focussing the jurisdiction inquiry. 

Even though plaintiff’s delay in serving the movants 
may be characterized as ‘‘moderate neglect,’’ the question 
remains whether defendants were prejudiced by the delay. 
Messenger v. United States, 231 F, 2d 328 (2d Cir. 1956). 
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Indeed, in every case where an alleged failure to prosecute 
arises out of a delay in serving one defendant even though 
other defendants have been served and diligently proceeded 
against, it would seem analytically sounder to assess the 
prejudice vel non suffered by the odd-defendant-out rathe> 
than to assess the degree of the plaintiff’s ‘‘neglect’’ as to 
that defendant. Here, I am reasonably convinced that any 
‘*prejudice’’ suffered by defendants 1.0.8. and Cornfeld 
has resulted from the passage of time rather than from the 
service delay. Even had I.0.S. been served the same day 
the action was commenced, its ability to defend itself would 
have been affected by changes in personnel and control. 
There is no reason to believe that had these two defendants 
been served sooner this complex multiparty litigation would 
have proceeded more quickly or fairly. Up to this point, 
discovery has been limited to jurisdictional questions; and 
the movants have had ample opportunity (and taken ad- 
vantage of same) to test out the cour’’s jurisdiction. Ac- 
cordingly, the motions to dismiss for failure to prosecute 
are denied. 


CONCLUSION 


The motions of all defe-’ants to dismiss for lack of 
subject matter jurisdictic:. »*2 denied. The motion of 
Crang to dismiss for lack uf personal jurisdiction is 
granted, and the motion :: ‘ U.S. to dismiss, for lack of 
personal jurisdiction is denied. The motions by I.0.S. and 
Cornfeld to dismiss because of defective service of process 
are denied, as are their motions elleging a failure to prose- 
eute. The motions seeking dismissal on grounds of comity 
and forum non conveniens are denied as is I.0.8.’s motion 
for a stay of proceedings. 


So OrpEreD. 


Dated: New York, New York 
November 26, 1974 
/s/ Robert L. Carter 
Rosert L. Carter 


U.S8.D.J. 
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ON REQUEST FOR CERTIFICATIt. 


‘|i. + defenda.. . have asked that the court’s determina- 
tion that it has subject matter jurisdiction and in personam 
jurisdiction over LO.S. and Cornfeld filed this day be cer- 
tified for appeal to the United States Court of Appeals 
pursuant to 28 U.S.C. §1292(b). The issue of subject mat- 
ter jurisdiction clearly meets the statutory criteria. While 
the jurisdictional reach of our securities laws has been 
settled and clarified by our Court of Appeals in Schoen- 
baum v. Firstbrook, 405 F. 2d 215 (2d Cir. 1968) and Leasco 
Data Processing Corp. v. Maxwell, 468 F, 2d 1326 (2d Cir. 
1972), there is substantial ground for difference of opinion 
as to whether the rativ decidendi of those cases was prop- 
erly applied in the instant case. Moreover, the question of 
subject matter jurisdiction is a controlling issue of law in 
this case. If the court is in error, the whole controversy 
could be terminated. The basis for the court’s determina- 
tion was that the tripartite offerings involved were an 
integrated entity and not three distinct, separate and inde- 
pendent transactions. An immediate appeal, if the court 
is in error, will materially advance the ultimate determina- 
tion of the controversy and ‘‘would save * * * the cost and 
delay of protracted and expensive litigation.’’ Bobolakis 
v. Campania Panamena Maritima Sav Gerecsimo, 168 F. 
Supp. 236, 240 (S.D.N.Y. 1958). Therefore, the request 
that the determination ir. respec: cf subject matter juris- 
diction be certified for appeal pursuant to 28 U.S.C. $1292 
(b) is granted. 

The determination that in personam jurisdiction is lack- 
ing as to defendant Crang is made final and entry of final 
judgment is ordered entered pursuant to Rule 54(b), F. R. 
Civ. P. 

However, I do not regard the conclusion that im per- 
sonam jurisdiction exists in respect of I.0.S. and Cornfeld 
as meeting the requisites for certification. The standards 
for holding I.0.S. and Cornfeld personally subject to the 
court’s jurisdiction are too ‘vel! established and firmly fixed 
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for there to be much room for difference of opinion as to 
the conclusion reached by the court that personal juris- 
diction over these defendants exists. The cases cited and 
relied on in the personal jurisdiction section of the opinion 
leave little basis for a contrary conclusion. Accordingly, 
the question is not certified for appeal. 


Dated: New York, New York 
November 26, 1974 


/s/ Rosert L. Carter 


Rosert L. Carter 


US.V.J. 


RBZA 
Order of Carter, D.J. re Notice of, and Hearing en, riper 
Proposed Settlement ARELU add bb MURGI 


eae ? acerasa TS FOR 
UNITED STATES DISTRICT COURT 


(tae ae | 


SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 
v2 Civ... 3373 
~against- : (RLC) 
DREXEL FIRESTONE, INC., DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HLiLL SAMUEL & CO., LIMITED, ~ 
GUINNESS MAHON & CO., LIMITED, 
PIERSON, HELDRING & PIERSON, SMITH, 
BARNEY & CO. INCORPORATED, J.H. 
CRANG & CO., INVESTORS OVERSFAS 
BANK LIMITEB, ARTHUR ANDERSEN & CO., 
I.C.S., LTD., 2nd BER“ARD CORNFELD, 


Defendants. 


ORDER 


Plaintiff and defendants Banque Rothschild, 
Guinness Mahou & Co., Limited, Hill Samuel & Co., Limited, 
Lexerd & Co., Inc., Pierson, Heldring & Pierson, and Smith, 
Barney & Co. Incorporated (the "Settling Defendants") having 
stipulated to the compromise and dismissal of this action 


as to them upon the terms and conditions set forth in a 


Stipulation of Settlement dated June 28, 1974, 


IT IS ORDERED as follows: 

1. A hearing shall be held before this Court 
on March 21, 1975, at 10:00 A.M., in Room 2903, United States 
Courthouse, Foley Square, Borough of Manhattan, County, City’ 
and State of New York, for the purpose of determining whether 


the Stipulation of Settlement is fair, reasonable, and adequate 
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and should be approved by the + ourt and Linal judyment should 


be entered dismissing this action against the Settling Defen- 
dants with prejudice and on the merits and tor the considera- 
tion of applications for counsel fees and disbursements and 
expenses of litigation on behalf of the class. 

2. At said hearing, cach member of the plaintiff 
class may shew cause, if he has any, why the Stipulation of 
Settlement should not be approved as fair, reasonable and 
‘wdequate, why this action should not be dismissed against the 
Settling Defendants with prejudice and final Asidlaieniend entered 
and why attorneys’ fees and disbursements and expenses of 
litigatio: should not be awarded. No member ef the class will 
be heard and no papers submitted by or on behalf of any class 
member will be received or considered by the Court at or in 
connection with such hearing, unless such class member files 
prior to Marcn 6, 1975 a written statement of his position 
together with copies of all other papers to be submitted by 
him with the *lerk of this Court and serves copies of said 
papers upon Silverman & Harnes, 75 Rockefeller Plaza, New York, 
New York 10919, attorneys for plaintiff; Davis Polk & Wardwell, 
attorneys for Banque Rothschild and Smith, Barney & Co., 
incorporated, One Chase Manhattan Plaza, New Yerk, New York 
10005, and Sullivan & Cromwell, 48 Wall Street. New York, New 
York 16065, attorneys for defendants Lexerd & Co., Inc., 
Guinness Mahon « Co., Limited, Hill Samuel & Co., Limited and 
Pierson, Neldring & Pierson, ON OF before March 6, 1975. 

3. Each of the Settling Defendants, at their 
expense except as hereinafter provided, shall give notice of 


said hearing (substantially in the form annexed hereto). by’ 


mail and by publication as follows: 


KI. 


wy 


& 


A. Kach Settling rz 85a. Shajl mail the 
notice on or before vecunber ‘ip? 1974 to each person 
who purchased from it at retail the common stock of 
1.0.S., Ltd. upon the public ostedind or offerings 
made in September 1969. Such notice shall be mailed, 
postage prepaid, to each such purchaser at the last 
chenits address recorded~in the records of the selling 
Settling pefendant. 

B. The Settling Defendants shall req'est in 
writing that each underwriter or dealer known to have 
participcted in the September 1969 offering or offer- 
ings of the common stock of 1.0.S., Ltd. managed 
by the Settling Defendants, by Investors Overseas 
Bank Limited and by J. H. Crang & Co. promptly mail 
such notice to each person who purchased the common 
stock of I.0.S., Ltd. upon such public offerinys from 
such underwriter or dealer. Upon reascnable request 
of any such underwriter or dealer, the Settling 
Defendants shall furnish a sufficient number of copies 
of said notice for said purpose; gtovided, however, 
that the Settling Defendants shall not be required 
to pay or advance any other expense of notice except 
postage to be given by such underwriter or dealer. 

C4 The Settling Defendants shall cause said 

c 


notice to be published on or before January 5. 1975 in 


The New York Times, The International Herald Tribune 


(Paris), the Montreal Gazette, and the Globe and Mail 


(Toronto). 


D. The Settling Yefendants: shall cause to be 


filed in this Court, on or before the date of this 
hearing, proot of mailing and publication as herein 


provided. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTKICT OF NEW YORK 


UNITED STATES OF AMERICA 


M4 HOWARD BERSCH, 


Plaintiff, 


~against- 
| DREXEL FIRESTONE, INC., DREXEL : 
kUC HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 71. Civ. $373 
—_. HILL SAMUEL & CO., LIMITED, : (RLC) 
GUINNESS MAHON & CO., LIMITED, 
PIERSON, HELDRING & PIERSON, SMITH, 
BARNEY & CO. INCORPORATED, } 
INVESTORS OVERSEAS BANK LIMITED, 
ARTHUR ANDERSEN & CO., I1.0.S., LTD. 
and BERNARD CORNFELD, 


Defendants. : 


TO: ALL PURCHASERS IN THE PUBLIC OFFERING OR OFFERINGS 
COMMENCING SEPTEMBER 1969 of 11,000,000 SHARES OF 


I1.0.S., LTD. COMMON STOCK 


PLEASE TAKE NOTICE that pursuant to an order of the 

United States District Court for the Southern District of 

New York filed December 5 , 1974 a hearing will be held in 

Room 2903, United States Courthouse, Foley Square, Borough of 

Manhattan, County, City:and State of New York, United States 

of America, at 10:00 A.M. on March 21, 1975 to determine 

whether a proposed partial settlement and compromise of the 

above-entitled action brought on behalf of a class composed 

of all purchasers in the public offering or offerings commenc- : 
ae ing in September 1969 of 11,000,000 shares of 1.0.S., Ltd. ’ 
_("I0S") common stock should be approved and confirmed by the 


Court as fair, reasonable and adequate and, if such settlement 


and compromise be approved, etermin® the allowance to be 
made for the attorneys' fees and disbursements and expenses 

of litigation on behalf of the plaintiff class. The hearing 
may be adjourned from time to time by the Court at the hearing 


or at any adjourned session thereof without further notice. 


PLEASE TAKE FURTHER NOTICE that the partial settle- 
ment of this action, if approved by the Court, will include a 
class consisting of all persons who purchased the common stock 
vf I0S in the public offering or offerings which commenced in 
September 1969 and will be binding upon all members of such 

class who do not request to be excluac. from such class. Any 
member of the class will be excluded from the class if he sc 

requests in writing received by the Clerk of this Court on or 
before March 6, 1975. Unless this Court's order dated June 28, 


1972 (which determined that the present action may be main- 


tained as a class action on belalf of the class described 
above) should be vacated or modified iu the future (see "Sum- 
mary of Issues and Contentions” below), any judgment in this 
action, whether or not favorable to tie plaintiff class, will 
include all members who do not request exclusion from the 
Class and will be binding upon all class members who do not so 
request exclusion. Any member of the class who. do's not re- 
guest exclusion from the class may, if he desires, enter an 
appearance through his counsel. 

Any member of the class who desires to do so may 
appear at such hearing in person or by counsel and show cause, 
if he has any, why the settlement and compromise hereinafter ' 
- described should not be approved, why this action should not 


be dismissed on the merits and with prejudice against the 
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Settling Defendunts and why attorneys’ fees and disbursements 
and expenses should not be awarded in the amounts described 
below; provided, however, that no person si.all be heard with 
respect to the proposed scttlement and compromise and no 
papers or briefs submitted by any such persons shall be re- 
ceived be ceabidibes unless on or before March 6, 1975, such 
person shall file with the Clerk of this Court a written state- 
ment of his objections and copies of such papers or briefs and 
serve copies thereof upon Messrs. Silverman & llarnes, 75 
Rockefeller Plaza, New York, New York 10019, United States of 
America, who are counsel for plaintiff Howard Bersch; Messrs. 
Sullivan & Cromwell, 48 Wall Street, New York, New York 10005, 
United States of America, who are couns21 for fendants 
Lexcerd & Co., inc. (formerly known as Drexel Firestone, Inc. 
and Drexel Harriman Ripley), Hill Samuel & Co., Limited, 
Guinness Mahon « Co., Limited and Pierson, licldring & Pierson; 
and Messrs. Davis Polk & Wardwell, One Chase Manhattan Plaza, 
New York, New York 10005, United States of America, who are 
counsel for Banque Rothschild and Smith, Barney & Co. Incor- 


porated. 
SUMMARY OF ISSUES D CONTENTIONS 


This action was brought on December 9, 1971, with 
respect to a publi ‘fering cr offerings of 11,000,000 shares 
of IOS commor stock commencing in September 1969. The com- 


plaint allegec, inter alia, on behalf of plaiiutiff Howard 


Bersch and all other purchasers in the offering or offerings 


("the plaintiff class") that the offering circulars distrib- 


uted to the class in connection with the offering or olsering. 


RUC 
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were false and misleading in violation of the United States 


Securities Act of 1933 and the United States Securities Ex- 
change Act of 1934 and that by reason thereof, plaintiff and 
each member of the plaintiff class was entitled to recovery 
of damages against the defendants. No specific amount of 
damages is alleged in the compluint, and the amount of 
damages (if any) would depend upon the consideration (if 
any) received by each class member upon eny disposition of 
his I0S commen stock; bat kince the offering eles of the IOS 
common stock in the September 1969 offering or offerings was 
U.S. $10.00 per share, the tots amount of damages could not 
exceed U.S. $110,000,000 and might be substantially smaller. 

The defendants in the action are: the Settling 
Defendants (Banque Rothschild, Guinness Mahon & Co., 
Limited, Hill Samuel & Co., Limited, Lexerd & Co., Inc. (for- 
merly known as Drexel “irestonc, Inc. and brexel Harriman 
Ripley), Pierson, Heldring & Picrson and Smith, barney & Co. 
Incorporated ("Smith, Barney")), who were ninakiee under- 
writers with respect to the offering of 5,600,000 shares of 
IOS common stock; and the Non-Settling Defendants - Investors 
OVerseas Bank Limited ("IOB"), who were managing underwriters 
of another public offering of 3.950,000 shares of IOS common 
stock; Arthur Andersen & Co. ("Andersen"), accountants to 10S; 
10S itself, and Bernard Cornfeld, formerly Chairman of the 10S 
Board of Directors. There was a third poe bas offering of 
1,450,000 yo of ICS common stock. re ores under- KLE 
writer wotallinanined what offering} was“Biemidsed from the 
action for lack of personal jurisdiction. 

The defendants deny the material allegations of the 


complaint and assert that the claims asserted against chem 


are without merit. This Court has made no determination with 
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respect to the merits of thi action or of any claim as- 


serted against any defendant. 

By order dated June 28, 1972, the United States 
District Court for the Southern District of New York deter- 
mined that this action may be maintained as a class action 
on penait of all purchasers in t’.e public offering or offer- 
ings described above of 11,000,000 shares of IOS common 


stock. This determination may be altewed or amended at any 


time during the pendency of this litigation. r 


On, or about October 31, 1973, the Settling Defer- 
dants moved for orders altering and amending the Court's class 
determination of June 28, 1972 to provide that this action 
may not be maintained as a class action, or, alternatively 
that non-United States nationals who purchased outside the 
United States be excluded from the class. Similar motions 
were made by all of the Non-Settling Defendants. Defendants 
Bangue Rothschild and Smith, Barney moved the Court to dis- 
miss the complaint against them for lack of subject matter 
jurisdiction; similar motions were made by defendants 
Andersen, I0S, and Cornfeld. Defendants Banque Rothschild, 
Guinness Mahon & Co., Limited, Hill Samuel & Co., Limited 
and Pierson, Heldring & Pierson also moved the Court to 
dismiss the complaint against them for lack of personal 
jurisdiction; similar motions were made by defendants IOS 
and Cornfeld. Defendants IOS and Cornfeld moved to dismiss 
the complaint against them for failure to prosecute and 
lack of proper service of process, and I0S also moved to 
stay the action against it. 


The Court has denied the motions of defendants 
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Banque Rothschild, Smith, Bariey, Andersen, I0S, and 


Cornfeld to dismiss the complaint against them for lack of 


subject matter jurisdiction. The Non-Settling Defendants 


have indicated that they will appeal this determination; 
defendants Banque Rothschild and Smith, Barney will not 
appeal it if the proposed Stipulation of Settlement is 


The Court has not yet decided the other motions 


approved. 


filed by the Settling Defendants, and will not decide such 
motions in the event that the proposed Stipulation of 
Settlement is approved. The Court denied ail-of) the motions Gi i, 


KLC made by defendants I0S and CornfeldJ ox dag airs ov Duy owns 
RL& tuantounry T du <j Loy > wie. 
SUMMARY OF SETTLEMENT TERMS 
The Stipulation of Settiement submitted to the 
Court for its approval provides that its purpose is to avoid 
the expense, inconvenience, distraction and delay of further 
litigation against the Settling Defendants, and to assure 
appropriate benefits to members of the chads from the final 
disposition of the litigation as to the Settling Defendants. 
If the Stipulation of Settlement is approved by the 
Court and is consummated in accordance with its terms, the 
action will remain pending against tne Non-Settling Defendants 


(see “Summary of Issues and Contentions” above). 


yy 


The Stipulation of Settlement , ‘vides, in substance, 
that the Settling Defendants will create a Settlement Fund of 
$700,000. After payment from the Settlement Fund of expenses 
and counsel fees as determined by the Court, the Settlement 
Fund will be distributed to the members of the class, in pro- 


portion to their losses, at such time and in such manner as 
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the court may darect. In ore sr to participate in this distri- 


bution, members of the class will be required to submit to 


the Court proofs of claim substantiating their losses and 


releasing all claims against any of the Settling Defendants 
relating to or arising from the offering or offerings or IOS 
common stock in September 1969. 

The Stipulation of Settlement provides further that 
this action will be dismissed with prejudice and on the merits 
as against the Settling Defendants, that the Settling Defen- 
dants will be released and dischareeé from the claims alleged 
in the complaint and that members of the plaintiff class will 
pe barred and enjoined from asserting such claims against the 
Settling Defendants. 

The Stipulation of Settlement further provides that 
the Settling Defendants may withdraw from the settlement at 
any time prior to five days before the date set for hearing 
if members of the plaintiff class holding in the aggregate 
more than 300,000 shares of IOS common stock elect to be 
excluded from the plaintiff class. 

As noted above, the action will remain pending 
agjainst the Non-Settling Defendants. Accordingly, the 
Stipulation of Settlement reserves to plaintiff and the 
‘plaintiff class all rights whatsoever against the Non- 
Settling Defendants, except that the Non-Settling Defendants 
will be released and discharged from all claims by the 
plaintiff class to the extent of any claims, by way of in- 
demnity, contribution or otherwise, adjudicated against the 
Settling Defendants in favor of the Non-Settling Defendants 
and arieing out of or ing to any of the events, Natters 


or transactions alleged in the complaint in this action. 
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The Stipulation of Settlement provides further Chat, 
in the event of recovery by the plaintiff class against any 
of the Non-Settling Defendants, the Settling Defendants will 
be indemnified and held harmless, as a first charge upon any 
_amount so recovered, against any and all liabilities or ex- 
penses, including counsel fees and the expense of litigation 
incurred by them, by reason of the assertion by the Non-Set- 
‘tling Defendants against the Settling Defendants of any claim, 
whether by cross-claim, third-party claim or otherwise, Aris- 
ing out of or relating to any of the events, matters or trans~- 
actions alleged in the complaint in this action, and providing 
further that the Settling Defendants shall be indemnified and 
‘held harmless as a first charge upon any such recovery for any 
expenses necessarily and fairly incurred by the Settling Defen- 
dants in connection with furnishing evidence in this action 
by deposition, discovery, at trial or otherwise. If the pro- 
posed plan of settlement is not finally approved, the Settling 
Defendants will make no payments and the case will proceed as 


though no settlement had been proposed. 
ALLOWANCE OF EXPENSES AND ATTORNEYS' FEES 


Counsel for plaintiff and the plaintiff class, the 
law firm >f Silverman & Harnes, intends to apply to the Court 
for a fee in the amount of $200,000 and for reimbursement for 
payment of litigation disbursements and expenses incurred on 
behalf of the class, which are now in the amount of approxi- 
mately $10,000 and may be increased by services rendered here- 


‘after. All such allowances and expenses will be paid from the 


Settlemeat Fund. 


EXAMINATIC:! OF PLEADINGS 295A 

AND PAPERS [IN Tlik ACTION 
The foregoing references to the Stipulation of 
' Settlement, the pleadings, and other documents in this action 
i are only summaries thereof. The complete texts are on file 


‘with the Clerk of the United States District Court for the 


Southern District of New York at the United States Courthouse, 


Foley Square, Borough of Manhattan, County, City and State of 
New York, United Stat: s.of America, and are available for in- 
spection there during regular business hours. Copies of depo- 
sition transcripts and documents produced by the defendants 
will be available for inspection by any member of the class or 
’ his attorneys during regular business hours at the offices of 


counsel for the plaintiff. 
NOTICES TO ‘THE COURT 


All communications or notices to the Court with 
respect to this Notice or this action should be addressed by 
first-class mail or its equivalent to 


IOS Litigation 

P< 0. Boxe 211 

Radio City Station 

New York, New York 10019 
United States of America 


Dated: New York, New York 
December 5, 1974 


Clerk, United States District 
Court, Southern District of 
New York 


9g "he 
Affidavit of Marc Secmact ra Ye Proceedings - 7 ge 1974 


{TED STATES DISTRicT COURT ae 
DISTRICT O¥ JiDW YORE 


VDAEALL RESTONE, IiC., et a!., 


EMBASSY Of THE UNITED STATES ) 


O® AMERICA AT SWITSERLAND ) 


MARC BONNANT, being duly sworn, deooses and says: 

L. [ am a member of the Geneva Bar and a practicing 
attorney in Geneva, Swi zerland. [ am representing Mr. Bernard 
Cornteld in connection with proceedings ponding in Switzerland 

arising from an I.0.S., Ltd. ("IOS") stock offering in 1969. 
>. I have read an affidavit of Sidney 6B. Silvermsa 
dated April 12, 1974, which refers to a discussion between “ir. 
Silverman and Antoine Hafner, a Geneva attorney, ccncerning Mr. 
Hafner's representation of numerous clients who purchased I0S 
, stock at the 1969 public offering. The affidavit states: 
"Mr. Hafner informed me [in the fall 
of 1973] that although a criminal ac- 
tion was then pending in the courts 
in Switzerland, his clients could not 
bring in Switzerland any civil damages 
suit in connection with their purchases 
of IOS stock." 
3. I can state as a Geneva attorney that there is 


nothing in Swiss federal law or Geneva Cantonal law preventing 


Mr. Hafner's clients from bringing actions in Switzerland for 
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tion with their purchases of I0S 


can bring such civil lawsuits as a mat 


Moreover, the Geneva judicial system provides fo 
part of a criminal lawsuit and -ir. 
already pursuing this form of relief for his client 
currently pending an investigation by a Geneva magis— 
10S public offer- 
ings, Mr. Hafner nas stated 
occasions tnat he is seeking to recover civil dan 


yy 


ges 
eri reparations against Mr. Cornfeld and others on behalf of 
aundreds of clients who purcnased IOS stock in 1969. I have also 


seen nundreds of simplified xeroxed forms prepared by Mr. Harner 


el bE Re Ee 


eilitate the filings of multiple claims by his clients in the 


criminal courts. “ir. Hafner stated that these claims are 


1S 


entative of a much larger group of his clients 


serted civil damage claims on behalf of the larger group 
in his tntervention in the criminal proceedings. The same forms 
could, of course, also be utilized to facilitate the filing of 


additional claims in the Geneva civil courts. In fact, to date, 


90 European purchasers of I0S stock at the public offering 
~ 1969 -- all clients of Mr. Hafner -- have already settled their. 
claims in the course of the proceedings pending in Geneva and 
have received payment. The Geneva proceedings are now continuing 
with discovery. Mr. Cornfeld has participated throughout these 

eedings and has denied all claims of wrongdoing. There are 


negotiations vending regarding the settlement of 


oximately 200 more claims of 10S stock purchasers. These 


——————$———_—————— STS a FO. . —" 
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settlement < i. sions involve IOS snarenolders from a number ui: 
=uropean cou S$ and also include some Unite i States citizens 
no were resident in Eurove in 1969 at the time of the IOS puolic 
orfering. 

5. In sum, while class actions per se are unknown to 
Swiss procedure, Mr. Hafner has continuously represented a larz= 
group of IOS purchaseis and used identical forms on behalf of all 
of them in seeking civil reparations. A Committee for the Defe2ns 
of Swiss Employees wno are stockholders in IOS was also formed in 
October 1971, and its memoers retained Mr. Hafner to represent 
their interests. Mr. Hafner nas received from his clients the 


sum of 1 Swiss france for each IOS share purchased. In addition, 
rv. Hafner, as representative of this group, also received a lun 
sum fee of 50,00C Swiss francs in connection with the settlement 
that has been consummated with 90 of his cliet:ts. Accordins:., 
any suggestion that Euroresn purchasers of i0C stock do not nave 


an adequate judicial forum in Switzerland or cnrat they are not 


receiving adequate representation by well—comrensated counsel in 
7 
Switzerland is without foundation. \ 
‘ 
rs 
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MARC BONNANT 


Sworn to before me this / Pn 


3 
day of pa , 1974. 
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Order of United States Court of Appeals for the 


Secnnu Circuit Granting Motion for Stay 
Ginited States Court of Appeals 


SECOND CiRCcuIrT 


At a Stated Term of the United Stetcs Court of Apreris, in and for the Second Circuit, 
held at the United States Court Hon-w, in the City of New York, on the 19th 
day of December , _ one theveand nine hundred und seventy-four. 


Present: 
HION. HENRY J. FRIENDLY, 


HON. WILLIAM H. TIMBERS, 


Circuit Judges. 


HOWARD BERSCH, 
Plaintiff, 

v. Docket No. 74-8400 
DREXEL FIRESTONE, INC., DREXEL HARRIMAN 
RIPLEY, BANCUE ROTHSCHILD, HILL SAMUEL & 
CO., LIMITED, PIERSON, HELDRING & PIERSON 
SMITH, BARNEY & CO, INCORPORATED, J.H. 
CRANG & CO., INVESTORS OVERSEAS BANK 
LIMITED, ARTHUR ANDERSEN & CO., 1.0.S., 
LTD., and BERNARD CORN?TELN, 

Defendants. 


Counsel for defer’ant Arthur Andersen & Co. and counsel for 
defendant Bernard Cornfeld having moved for a stay of th2 parties to 
a proposed partial settlement of the above-entitled action from mail- 
ing a notice of the proposed settlement in accordance with an order 
of District Judge Carter made December 4, 1974, and argument thereon 
having been heard, it is 


Ordered chat the said motion for a stay be, and it hereby 
is granted until the pending motion for leave to appeal to this court, 
under 28 U.S.C. § 1292(b), from the decision of the Gistrict court that 
it has subject matter jurisdiction of this action is determined and, 
ii such motion for leave to appeal should be granted, for such further 
reriod, if any, as shall then be provided. Because of the close rela- 
-ionship between the motion for a stay and the motion for leave to ap- 
peal, the Clerk is directed to refer the said motion for leave to ap- 
peal to a panel consisting of Judges Timbers and Friendly and, since 
Judge GCurfein, the other member of this week's panel, has @isqualified 
himself, Juage Mulligan. The court retains jurisdiction to impose 
upon the moving parties any expenses caused to the plaintiff or the 
settling defendants by the stay herein granted, if such expenses 
should be allowed in the interest of justice. 
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Notice of Motion of 1.0.S., Ltd., for a 
Stay of Proceedings, Dated April 16, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, $ | 
Plaintiff, : 71 Civ. 5373 (R-L-C-) 
-against- : 
NOTICE OF MOTION BY 
DREXEL FIRESTONE, INC-, et ale, : DEFENDANT I-0-S-, LTD- 
Defendants. : 
- oo oes eee @2# se 2s 2s 2s =| -° = 2-0lUelUlUCUC x 


PLEASE TAKE NOTICE that upon the affidavit of Herbert 
M. Wachtell, sworn to the 16th day of April, 1974, and upon all 
prior papers and proceedings herein, the undersigned wiil move 
this Court before the Honorable Robert L- Carter, at a date, time 
and place to be fixed by the Court, in May, 1974, in the United 
States Courthouse, Foley Square, New York, for @. order, pursuant 
to the inherent equitable powers of this Court and in accordance 
with the doctrine of intcrnational comity, staying all proceedings 
herein as against defendant I-0.S-, Ltd-, on the ground that it 
is now in liquidation in Canada, the country of its corporate 
domicile, and for such other and further relief as to the Court 
may seem just and proper. 


Dated: New York, New York 
April 16, 1974 


WACHTELL, LIPTON, ROSEN & KATZ 


ew cx Pe 
By “LCC Le tf / Ax ie Cc ae ; 


A Member of the Firm 


Attorneys for Defendant I-0-S-, 
Ltd- 

Office and P-O- Address 

299 Park Avenue 

New York, New York 10017 

Tele No- (212) 371-9200 


SILVERMAN & HARNES 
Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, New York 10020 


DAVIS POLK & WARDWELL 

Attorneys for Defendants Smit’, Barney 

& Co- Incorporated and Banque Rothschild 
One Chase Manhattan Plaza 

New York, New York 10005 


GOLD, FARRELL & MARKS 
Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


BREED ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co- 

One Chase Manhattan Plaza 
New York, New York 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants Drexel Firestone, 
Inc-, Hill Samuel & Co-, Limited, Pierson, 
Heldring & Pierson and Guinness Mahon & 


Co-, Limited 
48 Wall Street 
New York, New York 10005 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Defendant 

Investors Overseas Bank, Ltd- 

345 Park Avenue 

New York, New York 10022 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
J+ H- Crang & Co- 

One Chase Manhattan Plaza 
New York, New York 10005 


| 


| 
| 
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Affidavit of Herbert M. Wachtell in Support of 
1.0.S., Ltd.’s Motion for a Stay of Proceedings, 
Sworn to April 16, 1974 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


cs ak al aw, ae cs oe | ae ee a 
HOWARD BERSCH, : 
Plaintiff, > 71 Civ. 5373 (R-L-C.-) 
-against~- 2 A" FIDAVIT 
DREXEL FIRESTONE, INC-, et ale, : 
Defendants. : 
sags cd yl Aes ine ae en ae eh as ae ae 


STATE OF NEW YORK ) 
) sSSe: 
COUNTY OF NEW YORK) 


HERBERT M- WACHTELL, being duly sworn, deposes and 
says that he is a member of the firm of Wachtell, Lipton, Rosen 
& Katz, attorneys for defendant I1-0-S-, Ltd. ’"I0S"), now in 


liquidation. 


1. This affidavit is submitted in support of the 

motion made and served herewith on behalf of 10S for an order 

of this Court staying all proceedings in this action against 
said defendant pursuant to this Court’s general equitable powers 
and the doctrine of international comity- This motion is made 
alternatively to the motion of 10S, filed simultaneously here- 
with, for an order dismissing the complaint as to I0S on the 
ground that the Court lacks jurisdiction herein, both over the 


person of 10S and over the subject matter of the action- 


2. The predicate of the instant motion for a stay 


of proceedings is the fact that I0S has recently been adjudi- 


cated insolvent in Canada, the country of its incorporation, 


VLUCSCCULNYyOCnr Se wereoeleEe 
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and is now in liquiiation there pursuant to the provisions of 


| the Winding-Up Act of Canada, Revise 1 © atutes of Canada, 1970, 


_ Chapter W-10, and the Orders of the Supreme Court of New Bruns- 
wick. (A copy of the portirons of the Winding-Up Act which are 

i particularly relevant to this motion are annexed hereto as Ex- 

| bib’. "A".) By virtue of the foregoing, the affairs of I0S are 
now in the hands of court-appointed Co-Liquidators who are pro- 
ceeding to effect the orderly liquidation of IOS pursuant to the 

_ Winding-Up Act and the orders of the Supreme Court of New Bruns- 
wick, Canada- As is more fully s*t forth below, the stay of pro- 
ceedings requested hereby is justified and indeed required in 


that: 


the continued prosecution of this action 
outsi:: _£ the liquidation forum is incon- 
sistent with the letter und spirit of the 
insolvency laws of both Canada and the United 
States and creates a grave risk of hardship 
and prejudice to the Liquidators and to the 


creditors of IOS as a whole; 


the continued prosecution of this action will 
engender unnecessary and duplicative litigation 
interfering with the swift and economic adminis-~ 


tration o£ the IOS estate; and 


plaintiff and the members of the class he pur- 
ports to represent will have a full and fair 
.opportunity to present their claims against I05 


in the Canadian liquidation proceedings. 
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I0S is presently in liquidation proceedings 
$Git BeUunSei Ck: CARO e oe a 
3. In light of the crucial importance of the I0S 
liquidation proceedings to the instant motion, a brief state- 
ment of the history of those proceedings and a general de- 


scription of the Winding-Up Act may be helpful to the Court. 


4. The liquidation proceedings against IOS were ini 
tiated on August 30, 1973, before Mr- Justice Dickson of the Su- 
preme Court of New Brunswick, Canada, on the petition of the 
Public Trustee of the Province of Ontario, as a creditor of I0S.* 
Subsequently two additional petitions for the liquidation of IOS 
were filed, one by another creditor, and one by a shareholder -- 
all three petitions being supported by the Canadian governmental 
authorities- For technical reasons not here relevant, it was the 
last of these petitions that was granted when, on November 5, 
1973, Mr- Justice Dickson, upon findings that IOS was insolvent, 
that its capital had been impaired, and that its liquidation 
would be “just and -quitable", entered a Winding-Up Order, pur- 
suant to §§ 10(c), (d) and (e) of the Winding-Up Act. Mr- Justice 
Dickson’s Opinion and the Winding-Up Order are annexed hereto as 


Exhibits “B" and "C", respectively. 


It is of particular significance on this motion that the filing 
of this first petition seeking the liquidation of IOS followed 
and was in great measure the result of conferences among repre- 
sentatives of the governments of Canada and the Provinces of 
Quebec and Ontario, the regulatory authorities of Luxembourg 
and of the United States Securities and Exchange Commission. 
During those conferences it was agrecd, inter alia, that ligui- 
dation of various entities in the huge multi-national IOS com- 
plex would be sought by or with the assistance of the govern- 
ments or regulatory authorities of the corporate domiciles of 
the various key corporationse Since 10S was incorporated under 
the Federal Companies Act of Canada (R-S-C. 1952, c- 53), pri- 
mary responsibility for the liquidation of I0S devolved upon 
the Canadian authorities. It was further agreed at these con- 


[Footnote continued] 
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5. The entry of the Winding-Up Order came only after 
a lengthy and thorough inquiry -- including a full-scale trial 
| between October 15 and October 31, 1973 -- into the financial 
and corporate condition of I0S.- These preliminary proceedings 
were necessitated by the resistance of the then incumbent I0S 
Board of Directors (the "Cld Board") to the various efforts to 
put IOS into liquidation. A full account of these preliminary 


proceedings is contained in the opinion of Mr- Justice Dickson 


' determining that liquidation proceedings were proper (see Exhibit 


"B" hereto). Subsequent to that decision and the entry of the 
Winding-Up Order, the Old Board continued its fight, but finally 
was defeated when leave to appeal the Winding-Up Order to the 
Court of Appeal was denied. (A copy of the opinion denying the 
application for leave to appeal is attached hereto as Exhibit 


*p*.) 


6- By virtue of the entry of the Winding-Up Order 


against IOS, its affairs became subject to the paramount control 


{Footnote continued} 


ferences that an informal international committee made up of 
representatives of the various governments and regulatory auth- 
orities referred to above would periodically meet and g-nerally 
oversee the liquidation process. 


The proceedings were initiated specifically in the courts of 
New Brunswick because IOS had its “head office" in the Pro- 
vince of New Brunswick in the City of Saint John. See Exhibit 
"A", § 12(1)- The Public Trustee of Ontario filed the petition 
as the representative of the Crown in the right of the Province 
of Ontario, which had become a creditor of I0S as a result of 
the cancellation, by the Ontario authorities, of the charter 

of Transglobal Financial Services Limited ("Transglobal"), a 
major subsidiary of I0S and also a Canadian (Ontario) corpora- 
tion, also in cons quence of the international conferences de- 
scribed abcve- By virtue of the Ontario Business Corporation 
Act, the cancellation of Transglobal’s charter resulted in the 
assets of Transglobal vesting in the Crown through the Public 
Trustee for the province of Ontario. These assets included 

a debt allegedly owing to Transglobal by I0S, and thus made 

the Province a creditor for purposes of the Winding-Up Act. 


hin 
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of the New Brunswick Court, which is specifically empowered by 
the Winding-Up Act to oversee the beneficial winding up of an 
insolvent company- Indeed, the Act creates a comprehensive and 
pervasive scheme to assure this end- Thus, to assist the Wind- 
ing-Up Court, the Act provides for the appointment of a liquida- 
tor or liquidators of the company (Exhibit "A", § 23) with broad 
pot..cs: (a) to marshal and take charge of the company’s assets; 
(b) to collect outstanding accounts, assess and compromise or 
otherwise dispose of claims, and generally administer the affairs 
of the company; and (c) to distribute the assets to the creditors 
of the company (Exhibit “A", §§ 33-40; 93-95). When the Wind- 
ing-Up Order against IOS was entered, the New Brunswick Court ap- 
pointed two Co-Liquidators of the estate and effects of IOS to 
discharge these functions. One of them, Mr- Jean-Romeo Lajoie, 

a Chartered Accountant and Licensed Trustee in Bankruptcy who 

is employed by the Department of Consumer and Corporate Affairs 
of the Canadian Federal Government, had previously been appointed 


as provisional liquidator of IOS (pursuant to § 28 of the Winding- 


| Up Act) in August, when the original winding-up petition of the 


-ublic Trustee was filed, and had served in that capacity pending 
the determination of the Old Board’s objections to the entry of a 
final Winding-Up Order-* The other permanent Co-Liquidator is 
John A-G- Page, of the City of Fredericton, New Brunswick, who is 
also a Chartered Accountant and Licensed Trustee in Bankruptcy. 
(A copy of the order appointing the Co-Liquidators is annexed 


hereto as Exhibit "“F".) 


* The Order appointing Mr- Lajoie provisional liquidator had 
been appealed by the Old Board on procedural grounds, all of 
which were overruled by the Court of Appeal. (A copy of its 
opinion dismissing this appeal is annexed hereto as Exhibit 
ee" +) 
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Winding-Up Act provides for the centralization 
€ claims is f T i t] ts: 
7. The Winding-Up Act envisions that the Winding-Up 
Court and the liquidator or liquidators appointed by it will 


administer a centralized, orderly and equitable liquidation in 


‘ the Winding-Up Court alone. The Act contains numerous provisions 


designed to assure that all claims against the company in liqui- 

dation will be presented and determined solely in the liquidation 

: forum. Thus it requires creditors to file their claims in the li- 

| quidation Court, on notice to the liquidator (Exhibit "A", § 74), 

' and empowers the liquidator to require that claims be proved to 
the satisfaction of the Court before being allowed (Exhibit "A", 

' § 75(1))- With respect to properly filed claims, the Act provides 

| that they may be contested by the liquidator, or any creditor or 
shareholder, and that, if they are contested, objections shall be 
filed with the liquidator, as shall answers thereto, and that the 
hearing and determination of the objections shall be by the Wind- 


ing-Up Court (Exhibit "A", §§87-92)- 


8. Perhaps of greatest significance on this motion 
is the fact that the provisions for the filing and proving of 
claims in the Winding-Up Court are complemented by still other 
provisions emphatically prohibiting the institution of or main- 
tenance of proceedings against the company in any other court 
without leave of the Winding-Up Court. Thus section 21 of the 
Winding-Up Act provides that: 

After the winding-up order is made, no 
suit, action or other proceeding shall 
be proceeded with or commenced against 
the company, except with the leave of 

the court and subject to such terms as 


the court imposes. (Emphasis added.) 


-- Exhibit "A", §21 
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\ BY virtue of this provision, the entry of the Winding-Up Order : 
‘is intended to effect an automatic stay of all proceedings ~~ at : 
| least in Canada -- against the insolvent company, and thus helps 
to assure that all claims will be brought before the Winding-Up 
Court. Other provisions of the statute further promote the ex- 
_clusive control of the Winding-Up Court over the affairs of the 
insolvent by prohibiting the creation of any lien or privilege 

upon the property or debts of the company after its winding-up has 
commenced (Exhibit "A", § 86), and by providing that 2ny assets 

.in the hands of the liquidator can be obtained only on petition 

to the Court, and not by any “other proceeding of any kind what- 
ever." (Exhibit ‘A, § 136}% 
'c. The policy of the United States is consistent with 

that of Canada. In accordance with principles of 


international comity, the Canadian pelicy should be 
recoqnized_and given effect by this Court. 


9. It should be noted that your deponent is not, by the 


| foregoing discussion, asserting that the Canadian Winding-Up Act 


would by its own force have extraterritorial effect which would 
ipso facto preclude a non-Canadian citizen from instituting or pro- 
secuting actions in the United States or in any other non-Canadian 
jurisdiction. It is, iowever, respectfully submitted that this 
Court is obligated pursuant to traditional equitable rules and the 
doctrine of international comity to give effect to the statutory 
policy of a friendly foreign jurisdiction such as Canada- This 

is, of course, particularly true where the policy of this country 


is directly consonant with the policy of the foreign jurisdiction-* 


! 
| 


* Indeed, as detailed above, the Canadian liquidation proceeding 
herein is the @irect outgrowth of governmental level agreements 
involving the United States and Canada specifically calling for 
the commencement and control of the liquidation of 10S in its 
home jurisdiction, Canada- See fn-, p- 3, supra. 


a 


} 
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And here there can be no doubt that the policy of the United States 


' 4s in fact fully consistent with that of Canada- Indeed, the policy 
of centralization of all liquidation activities, as contemplated 


| by the Canadian Winding-Up Act, is among the fundamental purposes 


' of almost all insolvency laws and specifically is among the funda~ 


mental purposes of the United States Bankruptcy Act. Thus, for 
example, both the United States Bankruptcy Act and the Canadian 
Winding-Up Act seek to protect creJitors against raids on the in- 
solvent’s assets by Cluimants seeking an unjustified preference. 
Likewise, both encourage the protection of the assets of the estate 
from undue expenses of administration and the protection of the 
courts from being made instruments either of inequity in the “reat- 
ment of claimants or ot the dissipation of assets belonging to 

the estate. To foster these pur 2s the United States Bankruptcy 
Act -- like the Canadian Winding-Up Act -- expressly provides for 
stays of actions against the insolvent debtor. (See, qe, §§ 

lla and 17b(4) of the United States Bankruptcy Act and Bankruptcy 


Rule 401({a); see also I0S Memorandum of Law, p- 10.) 


10. Additionally, as the IOS Memorandum of Law amply 
demonstrates, the United States courts have repeatedly recog- 
nized the desirability of centralizing liquidation proceedings 
in the jurisdiction of the corporate domicile of the insolvent 
debtor and accordingly have dismissed actions or granted stays 
against prosecution in jurisdictions other than the liquidation 
torum. (See I0S Memorandum of Law, pp- 4-9-) In this connec- 
tion it is noted that such dismissals and stays have been granted 
whether the liquidation jurisdiction is merely a sister state 


|| or a friendly foreign country. (Ibid-) 


! 
11. It is further significant that such long-standing 


judicial practice in this country is in the process of being 
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specifice ly cutified as a part of the United States Bankruptcy 


‘heme Thus, as set forth in the I0S Memorandum of Law, the newly 
! j 
! 


proposed United States Bankruptcy Act would expressly authorize 


| a foreign liquidator to appear in a United States bankruptcy court 
and seek a stay of all proceedings in the United States pending 
against a foreign insolvent debtor. (See I0S Memorandum of Law, 

p- 11.) A commentary to the proposed Bankruptcy Act further notes | 
that the Act is not intended to preclude (what is apparently rec- 

ognized as existing practice) the seeking of similar relief in a 


non-bankruptcy court, on principles of international comity, as 


well. (IOS Memorandum of Law, p- 12-) That, of course, is the 


precise relief that is being sought by the present motion. 


12. In sum, it is apparent that the continued prosecu- 
tion of plaintiff’s claims against IOS in this Court is wholly 
contrary to the policy of both the laws of the corporate domicile 
of I0S and the laws and judicial precedent of the United States. 
Only the fortuity of geography creates the possibility that this 
action may nonetheless go forward here unless the instant motion 
is granted -- i-e-, if the IOS liquidation proceeding were pend- 
ing in New Hampshire rather than New Brunswick, the present action 
would already have been automatically stayed by virtue of Rule 
401(a) of the Bankruptcy Rules- Therefore to achieve a parallel 
result in the present situation, it is necessary for this Court 
to exercise its undoubted discretion and to grant the requested 
stay- The grant of such stay thus serves the interests of equity 
as well as international comity and helps to assure like recog- 
nition of United States law and policy by Canadian courts in con- 


verse situations -- j-e-, suits in Canadian courts against United 


States bankrupts. 
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D- There are other unique factual and policy con- 
siderations which justify, if not require, the 
grant of a stay of this action as to JOS. 
| 


13. Beyond the foregoing there are certain unique and 
compelling facts about the IOS liquidation in particular which 
| make the application of the aforesaid policy especially desirable. 
| Foremost among these facts is the enormously complex and vast 
scope of I0S” past operations. Indeed, it is notoriously well 
'| known that IOS was once one of the largest financial complexes 


in the world, directly or indirectly operating a multinational 


network of literally scores ot subsidiaries in the fields of mu- 
a 
tual fund management and sales, real estate, banking, under 
i writing and insurance- In recent years, however, the I0S em- 


pire suffered a monumental collapse, placing the company in a 


state of utter confusion and turmoil which only compounded 4 
the inherent complexity of its operations and the task now con- 

fronting its Co-Liquidators- The opinion of Mr- Justice 

Dickson of the Supreme Court of New Brunswick in authorizing 

the winding-up of IOS summarized I0S” recent pre-liquidation 

disaster as follows: 


Trading in the stock of IOS, its funds and 
subsidiaries, has been suspended in all of the 
major stock exchanges in the world; substantial 
major assets, including deposits *** have been 
frozen in various jurisdictions: no legitimate 

l bank in the world will *** permit IOS or its 
subsidiaries to maintain even a trading account; 
the [last] president of 10S, one Milton Meissner, 


| has been since June [1973], incarcerated in a Lux- 

| embourg jail;* the Securities Exchunge Commission 
{sic] of the United States has inaugurated against 
some forty-two defendants, including IOS and many 
of its principals including Vesco and Leblanc [the 
predecessors of Meissner), a major fraud suit which 
is at present unconcluded before a New York court; 


the charter of the Untario company ‘'ransglobal, 
1! which through subsidiaries manages what is left in 
the various mutual funds, has been cancelled; and 
Vesco and LeBlanc have sought sanctuary in the 
| Bahamas and Costa Rica. 


* * * 


* Mr. Meissner was released on bail in March, 1974. 


-10- 
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All of the foregoing can of course serve only 
to illustrate the state of complete and irrevocable 

disarray and impotency into which the cc.npany has 
fallen. 


-- Exhibit "B", pp- 10-11, 17 


It is from this position of “irrevocable disarray" that the Co- 
Liquidators of IOS are proceeding to marshal the assets of the com- 


pany and preserve as much as possible for al] the creditors and 


shareholders of I0S wherever located. Obviously, even under nor- 


mal circumstances a task of this magnitude would be extremely dif- 


ficult. When, however, the Co-Liquidators must divert their ener- 


| gies and the assets of the estate to defend actions in widely di- 
verse and scattered jurisdictions throughout the werld, the task 


. becomes impossible and prohibitively costly, all to the detriment 


those whom 


,of innocent creditors and stockholders -- including even 
the plaintiff herein purports to represent. It 1s precisely for 
the purpose of conserving the assets of the estate for the bene- 

' fit of all bona fide creditors and shareholders that the present 


stay of proceedings outside the liquidation forum is sought.-* 


* It is significant that, in striking contrast to the com- 
plexity of the task faced by the Liquidators, it appears 
that the assets of I0S which will eventually be available 
for creditors will be quite minimal- Indeed, we are advised 
that the 10S assets -- as distinguished from assets of numer- 
ous subsidiaries (which subsidiaries in many cases are them- 
selves in liquidation under the control of other courts and 
other liquidators) -- would be totally insufficient to meet 
a judgment of the magnitude sought by the plaintiffs herein, 
even if plaintiffs were the only claimants in the liquidation 
proceedings -- which of course they are not- It is further 
of some significance that because of the dubious financial 
position and fluctuating circumstances which IOS has been in 
for the past year or more, plaintiffs in other actions against 
IOS and its related companies in this District have obtained 


voluntary suspensions of such actions. For example, the case 
of HWalbfingor v- Bleakney, ct ales 71 Civ. 3261 (M-E-L-) in 
which 10S’ predecessor corporation, I0S, Ltd- (S-A-) Panama 


is a defendant has been put on the Suspense Docket of this 
Court pursuant to Rule 20(A) of the Rules for the Administra- 
tion of the Civil and Criminal Calendars of the Southern Dis~ 
trict of New York under the Individual Assignment Systeme Sim- 
ilarly, in the case ot Fogel v- Chestnutt, ct ale, 67 Civ. 60 
(L-W-P.-), also involving I0S° predecessor, the parties stipu- 
lated to the placing of the action on the Suspense vocket of 
this Court. At least three other actions known to be’ pending 
in the Southern District of New, York involving 10S and related 
companies have also been placed on the Suspense Docket -- by 
the plaintiffs therein ~- because of the liquidation of I0S.- 


-~T1le 
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14. It should also be noted that this is not an 


action involving a purely local United States creditor seek- 

ing to assert a specific claim against a specific asset of the 
insolvent company -- a se’ of circumstances which may in certain 
instances justify the continuation of a suit in a jurisdiction 
other than the liquidation forun. (See IOS Memorandum of Law, 
p- 16)- Indeed, in the instant case there is no specific res 
involved nor any attachment of assets by plaintiff and the 
plaintiff is actually purporting to represent not loca] creditors 
but an enormous class of shareholders and former shareholders of 
IOS who are located primarily in jurisdictions far removed from 
the United States-* One of the largest block of members of 
plaintiffs’ purported class consists of Canadian citizens. In 
this regard, your deponent would note that one o° the three pub- 
lic offerings of 10S stock out of which this action grows (j-e-<, 
the so-called “Crang offering") was made wholly within Canada 
and only to citizens and residents of Canada- A second offer- 
ing (i-e-, the so-called “IOB offering") was made in substantial 
part to Canadian citizens, as plaintiff himself acknowledges in 
his complaint herein- This latter point, of course, creates the 
anomalous circumstance that Canadian citizens, at least those 
resident in Canada and clearly subject to the jurisdiction of 


| the Canadian courts, may potentially be participating in a suit 


Not only do most of plaintiff’s purported class members 

reside in foreign countries, but they made their purchases of 
10S stock in the jurisdictions of their residences pursuant to 
prospectuses which expressly stated that the stock was not be- 
ing offered: in the United States or to citizens or residents. 
of the United States. Accordingly, it is reasonable to con- 
clude that such foreign purchasers anticipated that their 
rights against 10S, if any, would ultimately have to be as-~- 
serted in 10S’ corporate domicile or, at least, in some jur- 
isdiction other than the United States. 
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which by reason of Section 21 of the Canadian Winding-Up Act 


they could not participate in if it had been instituted without 


prior leave in a Canadian court other than the Winding-Up Court. 


15. It is further highly pertinent to this motion 
that the very nature of the instant action insofar as it runs 
against I0S, an insolvent corporation now in liquidation, is 
not a traditional claim for money damages alone which might 
ordinarily be properly heard by a court of general jurisdiction, 
but is rather one within the special competence of a liquidation 
courte For the claim of plaintiff and his purported class as 
against I0S arises from their position as stockhvlders of I0S, and 
amounts to nothing more than an attempt ~~ on a theory of fraud 
in the inception of their purchase of stock -- to upgrade their 


status vis-a-vis the estate of IOS from that of stockholders to 


creditors. But a claim of this sort gives rise to precisely 
the type of issue -- i-e-, the ranking and priorities among claim- 
ants against a company in liquidation -- which goes to the very 


heart of the function of a liquidation court and of the purpose 
of insolvency laws generally (see, @-q, Exhibit "A", § 71(2))- 
Thus, plaintiff and his class should be stayed from proceeding 
herein so that their claim against IOS can be disposed of in the 
specialized proceedings now in progress in the Winding-Up Court, 


and consistently with the provisions of the Winding-Up Act. 


16. A final point justifying the request for a stay 
herein is that there is a substantial danger ~~ indeed a like- 
lihood -- that there will in the end be a wasteful duplication 


and multiplicity of litigation if this action is permitted to 
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| continue as against I0S- In this regard it is noted that since 


i there is presently no attachment by plaintiff against any Ios 


assets, and since none is likely in view of the fict that IOS’ 
assets in the United States are minimal at best, plaintiff 

and his class would as a practical matter ultimately have to 
come to the Canadian Winding-Up court to enforce any judgment 
obtained in this proceeding- Moreover, we are advised by 
Canadian counsel that the ultimate presentation in the Canadian 
Winding-Up Court of any claim based on a judgment resulting 
from this action might be subject to a substantial challenge 

on jurisdictional grounds and might re-open the entire question 
of 10S’ liability, particularly if the I0S liquidators should 
determine that in the interests of an orderly Winding-Up they 
should not submit to this Court’s jurisdiction by actually 
defending this action on its merits-* Additionally, regard- 
less of where the merits of this action are ultimately liti- 
gated it appears that further litigation in the Canadian Wind- 
ing-Up Court will be likeiy in light of the fact that the Wind- 
ing-Up Act directs the Winding-Up Court to “determine the amount 
for which {any claim] shall rank" (Exhibit "A", § 71(2))- That 
provision, we are advised, will raise an exceedingly complex 


issue in Canada by virtue of the fact that plaintiff’s purported 


This conclusion is based in part on the basic principle of 
Canadian Winding-Up law (reflected, inter alia, in sections 5: 
21 and 22 of the Winding-Up Act) that the rights of creditors 
are determined as of the date of presentation of the petition 
for a Winding-Up- Since any judgment against IOS in this ac~- 
tion will obviously be rendered after that date, there is a 
serious question as to whether such a judgment will be en- 
titled io recognition for any purpose in the Winding-Up pro- 
ceeding; accordingly, a full-scale relitigation of the merits. 
may well be necessary in the Winding-Up court. (See also 10S 
Memorandum of Law p- 14). 


i| 
\! 
i 


| will be free to proceed anew in Canada with the same claim, there- 


'' seeking a priority as judgment “creditors” by proceeding herein- 
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class here is made up of stockholders who are now effectively 


It is noteworthy that this might also be “he case in a United 


States bank-uptcy proceeding. (10S Memorandum of Law, p- 14.) 


As already noted above, that issue renders plaintiff’s claim 


hercin one which should peculiarly be determined by the Winding- 


court. (See ¥ 15, supra-) It is finally noteworthy that Canad- 


ian counsel has advised that to the extent that members of plain- 


tiff's purported class do not actually participate in the present 


litigation they will not be affected by the results herein and 


by requiring a further litigation of the issues presented in this 


action. In this regard, it should be noted, that Canadian coun- 


sel’s position is similar to that stated by other defendants here- 


in in connection with their attacks on the propriety of a class 


action herein- (See, e-g-, Affidavits of John Godfray LeQuesne, 
sworn to September 28, 1973; Charles Jolibois and Ercole Graziadei, 


sworn to November 27, 1972-) 


17- The obvious potential for wasteful and duplica- 
tive litigation, as outlined above, can be avoided if the stay 
requested herein is granted. The issues of the right to recover 
of the plaintiff’s class and their practical ability to recover 
can then be determined in expeditious and equitable proceedings 
in Canada- Inasmuch as Canada is a country with a traditional 
commitment to the values of due process, there is no reason to 
doubt that plaintiff and his class will receive a fair hearing on 
their claims- In light of the obviously careful and thorough man- 


ner in which the New Brunswick court has thus far handled the I0S 
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liquidation proceedings, as evidenced py the various opinions 
'!and orders previously made Exhibits hereto, it is clear that 


plaintiff and his class will indeed receive a fair hearing- 


18. In view of the foregoing it is respectfully 

| submitted that no prejudice will result to the plaintiff if 

“the requested stay is granted. Ironically, from a practical 
standpoint, the diversion of I0S assets and the attention and 

energy of the Co-Liquidators that would result from forcing 

‘them to meet diverse claims in various local’ sityations around 

the world may itself be highly prejudicial to the plaintiff and 


‘ his class herein- 


CONCLUSION 


In sum it is clear that the policies of both Canada 

| and the United States justify and <+ quire the stay of this ac- 
tion as against IOS in favor of the assertion by plaintiff and 
his class of their claims before the Supreme Court of New Bruns 
wick wherein the IOS Winding-Up Proceeding is pending- Moreover, 
given the substantial threat of duplicative litigation, the cleac 
| danger to the orderly administration of 10S’ estate and the lack 
of prejudice to the plaintiff it is respectfully submitted that 


such relief is mandated herein- 


Soll OF: —. 
MCE: 7 i- {POL CG 
Herbert M. Wachtell 


Sworn to before me this 


i¢™ aay of April, 1974. 


Me A t4 
Notary Public/ 


RUTH IVEY 
Matacy Peles, 2° 2 of New York 
Phe g-79 J310 
Geb 4m Erens County 
Cort? 23:2 fe} in New Youk Cousty 
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Excerpts from Winding-Up Act of Canada 


CHAPTER W-10 


Ivent 


An Act respecting the winding-up of ir 
companies 


SHORT TITLE 
Short title 1. This Act may be cited as the Winding- 


up Act. R.S., c. 296, s. 1. 


INTERPRETATION 


Definitions 2. In this Act 

“sanital stock” incluces : 
or de facie; 

“company” includes any corporation subject 
to this Act; 

“contributory” 


“eapital stock” 
ecapital...» 


-apital stock de jure 


“company” 
<Conipagnite 


“contributory” ’ means a person liable to 


bs creas contribute to the assets of a company under 
this Act; and, in all proceedings for 
determining the persons who are to be 
deeined contributories and in all proceed- 
ings prior to the final determination of such 
persons, it includes any person alleged to 
be a contributory ; 

“court™ “court” means 

<COury 


(a) in the Province of Ontario, the Supreme 
Court of Ontario, 

(b) in the Province of Quebec, 
Court, 

(c) in the Province of Nova Scotia, the 
Supreme Couri, 

(d) in the Province of New Brunswick, the 
Supreme Court, 

(ce) in the Province of Manitoba, the Court 
of Queen's Benen 

(/) in the Proviiice of British Columbia, the 
Supreme Court, 

(9) in the Provinee ef Prince Edw ard Island, 
the Supreme Court, 


ae Superior 


co 


oe 
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consent of its creditors, or without satisfying 
their claims; or 

(h) if it permits any execution issued against 
it, under which any of its goods, chattels, 
land or-property are seized, levied upon or 
taken in execution, to remain unsatisfied 
until within four days of the time fixed by 
the sheriff or proper officer for the sale 
thercof, or for fifteen days after such 
seizure. R.S., c. 296, s. 3. 


Company 4. A company is deemed to te unable to 

deemed unable - , 

to pay its debs PAY its debts as they become due whenever a 
creditor, to whom the company Is indebted in 
a sum exceeding two hundred dollars then 
due, has served on the company, in the 
manner in which process may legally be 
served on it in the place where service is 
made, a demand in ‘vriting, requiring the 
company to pay the sum so due, and the r 
company has, for ninet_ days, in the case of 
a bank, and for sixty days in all other cases, 
next succeeding the service of the demand, 
neglected to pay such sum, or to secure or 
compound for the same to the satisfaction of 
the creditor. R.S., c. 296, s. 4. 


Commencement §, The winding-up of the business of a 

of sinding-UP Company shall be deemed to commence at the 
time of the service of the notice of presentation 
of the petition for winding up. RS., c. 296, 
s. 5. 


APPLICATION 


Application 6. This Act applies to all corporations 
incorporated by or under the authority ofan + 
Act of the Parliament of Canada, or by or °* 
under the authority of any Act of the former | 
Province of Canada, or of the Province of 
Nova Scotia, New Brunswick, British 
Columbia, Prince Edward Isiand or New- 
foundland, and whose incorporation and the 
affairs whereof are subject to the legislative ¢ 
authority of the Parliament of Canada; and } 
also to incorporated banks, savings banks,  ¢ 
incorporated insurance companies, loan com- | 
panies having borrowing powers, building — ¢ 
societies having a capital stock, and imcor-  ¢ 


7818 
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porated trading companies doing business in 
Canada wherever incorporated and 
(a) that ar¢ insolvent; or 
(6) that are in liquidation or in process of 
being wound up, and, on petition by any 
of their shareholders or creditors, assignees 


or liquidators ask to be brought under this 
Act. RS., c. 296, s. 6. 


7. This Act docs not apply to building 


Societies that do not have a capital stock or 


to railway or telegraph companies. R.S., ¢. 


296, s. 7. 


PART I 
GENERAL 
Limitation of Part 


8. In the case of a bank other than a 


savings bank the provisions of this Part are 
subject to the provisions of Part II. RS., e. 


296, s. 8. 


9. In the case of insurance companies the 


provisions of this Part are subject to the 
provisions of Part III. RS., ¢. 296, s. 9. 


Winding-up Order 


10. The court may make a winding-up 


order, 


(a) where the period, if any, fixed for t).e 
duration of the company by the Act, charter 
or instrument of incorporation has expired; 
or where the event. if any, has occurred, 
upon the occurrence of which it is provided 
by the Act or charter or instrument of 
incorporation that the company is to be 
dissolved ; 

(b) where the company at a special meeting 
of shareholders called for the purpose has 
passed a resolution requiring the company 
to be wound up; 

(c) when the company is insolvent; 

(d) when the capital stock of the company 
is impaired to the extent of twenty-five per 
cent thereof, and when it is shown to the 
satisfaction of the court that the fost expital 
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will not likely be restored within one year, 


or 

(e) when the court is 0 
any other reason it is jus 
that the company should b 
RS., ¢. 296, s. 10. 


f opinion that for 
t and equitable 
e wound up. 


Application for Order 


Application for 11. The application for such winding-up 
winding-up . : : 
salle order may, in the cases mentioned in 
paragraphs 10(a) and (b), be made by the 
company or by a shareholder; and in the case 
mentioned in paragraph 10(c), by the company 
or by a creditor for the sum of at least two 
hundred dollars, or, except in the case of 
banks and insurance corporations, by a 
shareholder holding shares in the capital stock 
of the company to the amount of at least five 
hundred dollars par value, or holding five 
shares without nominal or par value in the 
capital stock of the company, and, in the * ’ 
b other cases mentioned in section 10, by a 
shareholder holding shares in the capital 
stock of the company to the amount of at - 
least five hundred dollars par value, or hold- 
ing five shares without nominal or pat value 
in the capital stock of the company. RS., ¢. 


, , 
296, s. 11. 


‘ se . 

Howand where 12, (1) Such application may be made by 

| — petition to the court in the province where 

' the head office of the company is situated, 
or, if there is no head office in Canada, then 
in the provirice where its chief place, or one 
of its chief places of business is situated. 


(2) Except in cases where such application 
four days notice of 
en to the company 
RS., c. 


Notice of 
em js made by the company, 
the application shall be giv 
before the making of the application. 


296, s. 12. 


13. The court may, on application for a 
winding-up order, make the order applied for, 
dismiss the petition with or without costs, 
adjourn the hearing conditionally or uncon 
ditionally, or make any interim oF other order 
that it deems just. R.S., ¢. 296, s. 13. 


Power of court 


caine 14, If the company opposes the application ; 
persia on the ground that it has not become ; 
insolvent, or that its suspension OF default 
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was only temporary, and was not caused by a 
deftwiency In its assets, oF that the capital 
stork is not impaired to the extent aforesaid, 
or that such impairment does not endanger 
the eapacity of the company to pay its debts 
in full, or that there is a probability that the 
Jost. capital will be restored within a year or 
within a reasonable time thereafter, und shows 
reasonable cause for believing that such 
epposition is well founded, the court, in its : 
discretion, may, from time to time, adjourn 
proceedings upon such application, for a time 
net exceeding six months from the date of 
the application, and may order an accountant 
or other person to inquire into the affairs of 
the company, and to report thereon within a 
period not exceeding thirty days from the 
date of such order. R.S., c. 296, s. 14. 


15. Upon the service on the company of 
an order made under section 14, for an inquiry 
into the affairs of the company, the president, 
directors, officers and employees of the 
company and every other person, shall . Hi 
respectively exhibit to the accountant or other 
person named for the purpose of making such 
inquiry, the books of account of the company 
and all inventories, papers and vouchers 
referring to the business of the company or of 
any person therewith that are in his or their 
possession, custody or control, respectively ; 
und they shall also respectively give all such 
information as is required by such accountant 
or other person as aforesaid, in order to form 
4 just estimate of the affairs of the company. 

R.S., ¢. 296, s. 15. 


16. Upon receiving the report of the 
aveountant or person ordered to inquire into 
the aifairs of the company, and after hearing 
such shareholders or creditors of the company 
as desire to be heard thereon, the court may 
either refuse the application or make the 
winding-up order. R.S., c. 296, s. 16. 


Staying Proceedings 


17. The court may. upon the application 
“f the company, or of any creditor or 
vontributory, at any time after the presenta- 
“wan of a petition fora winding-up order and . ‘ 
tefere making the order, restrain further 
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proceedings in any action, suit or proceeding 
against the company, upon such terms as the 
court thinks fit. R.S., ¢. 296, s. 17. 


Court maystay 18. The court may, upon the application 

winding-up : . 

proceedings of any creditor or contributory, at any time 
after the winding-up order is made, and upon 
proof, to the satisfaction of the court, that all 
proceedings in relation to the winding-up 
ought to be stayed, make an order staying 
such proceedings, either altogether or for a 
limited time, on such terms and subject to 
such conditions as the court thinks fit. R.S., 
c. 296, s. 18. 


Effect of Winding-up On2 27 


19. The company, from the time of the 
making of the winding-up order, shall cease 
to carry on its business, except in So far as is, 
in the opinion of the liquidator, required for 
the beneficial winding-up thereof; but the 
corporate state and all the corporate powers 
of the company, notwithstanding that it is 
otherwise provided by the Act, charter or 
instrument of incorporation, continue until 
the affairs of the company are wound up. 
RS., c. 296, s. 19. 


Transfer of 20. All transfers of shares, except transfers 

Geet made to or with the sanction of the liquidator, 
under the authority of the court, and every 
alteration in the status of the members of the 
company, after the commencement of such 
winding-up, are void. RS., c. 296, s. 20. 


Effect of 21. After the winding-up order is made, no 

winding-up : A ; 

cakes suit, action or other proceeding shall be 
proceeded with or commenced against the 
company, except with the leave of the court 
and subject to such terms as the court imposes. 


RS., c. 296, s. 21. 


Execution, ete 92, Every attachment. sequestration, dis- 
tress or execution put in force aguinst the 
estate or effects of the company after the 
making of the winding-up order is void. RS., 
c. 296, s. 22. 


Appointment! of Liquidators 


Liquidator 23. (1) The court in m viking the winding- 
up ofder, ay bats at | lianudator or more 
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than one fiquidator of the estate and effects 
of the company. 


(2) In the case of any company except 
incorporated building societics, banks, savings 
banks, insurance companies, trust companies, 
loan companies and railway companies, the 
court .shall not appoint as liquidator any 
person who is not licensed as a trustee under 
the Bankruptcy Act. R.S., c. 296, s. 23. 


24. If more than one liquidator is appoint- 
ed, the court may declare whether any act to 
be done by a liquidator is to be done by all 
or any one or more of the liquidators. RS., c. 
296, s. 24. 


25. The court may, if it thinks fit, after 
the appointment of one or more liquidators, 
appeint an additional liquidator or liquida- 
tors. R.S., c. 296, s. 25. 


26. No liquidator aforesaid shall be 
appointed unless a previous notice is given to 
the creditors, contributories and shareholders 
or members; and the court shall by order 
direct the manner and form in which such 
notice shall be given and the length of such 
notice. R.S., c. 296, s. 26. 


27. The court shall also deterinine what 
security shall be given by a liquidator on his 
appointment. R.S., c. 296, s. 27. 


28. The court may on the presentation of 
the petition for 9 winding-up order or at any 
time thereafter and before the first appoint- 
ment of a liquidator appoint provisionally a 
liquidator of the estate and effects of the 


—_— — am ee 


company and may limit and restrict his: 


powers by the order appointing him. R.S., c. 
296, s. 28. 


29. An incorporated company may be 
appointed liquidator to the goods and effects 
of a company under this Act; and if an 
incorporated company is so appointed, it may 
act through one or more of its principal 
officers designated by the court. R.S., ¢. 296, 


8. 29. 


30. Where under the laws of any province 
a trust company is accepted by the courts of 
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such province, and is permitted to act as 
administrator, assignee or curator without 
giving security, the trust company may be 
appointed liquidator of a company under this 
Act, without giving security. R.S., ¢. 296, 
s. 30. 


Powers of 31. Upon the appointment of the liquidator 

— all the powers of the directors cease, except in 
so far as the court or the liquidator sanctions 
the continuance of such powers. RS., c. 296, 
s. 31. 


Resigostionand =32, A liquidator may resign or may be 
removal 
removed by the court on due cause shown, 
and every vacancy in the office of liquidator 
shall be filled by the court. RS., c. 296, s. 32. 


Powers and Duties of Liquidators 


Duties after 33. The liquidator, upon his appointment, 

appointment’ §=— 11 take into his custody or under his 
control, all the property, effects and choses in 
action to which the company is or appears to 
be entitled, and he shall perform such duties 
in reference to winding up the business of the 
company as are imposed by the court or by 
this Act. R.S., c. 296, s. 33. 


Liquidator to 34. The liquidator shall, within sixty days 

prepare P w 

Ast ee after his appointment, prepare & statement of 
the assets, debts and liabilities of the company 
and of the value of such assets as shown by 
his books and records. RS., c. 296, s. 34. 


35. (1) The liquidator may, with the 
approval of the court, and upon such previous 
notice to the creditors, contributories, share- 
holders or members as the court orders, 


(a) bring or defend any action, suit or 
prosecution or other legal proceeding, civil 
or criminal, in his own name as liquidator 
or in the name or on behalf of the company, 
as the case may be; 

(b) carry on the business of the company 80 
far as is necessary to the beneficial winding- 
up of the same; 

(c) sell the real and personal and heritable 
and movable property, effects and choses 
in action of the company, by publie auction 
or private contract, and transfer the whole 
thereof to any person of company, oF sell 


ee ee oo 


the same in parcels for such consideration 
as may be approved by the court; 
(d) do all acts, and execute, in the name 

and on behalf of the company, all aeeds, 

receipts and other documents, and for that 

purpose use, when necessary, the seal of the 

company; 

(e) prove, rank, claim and draw dividends 

in the matter of the bankruptcy, insolvency 

or sequestration of any contributory, for 

any sum due the company from such 

contributory, and take and receive dividends 

in respect of such sum in the matter of the 

bankruptcy, insolvency or sequestration, as ; 

a separate debt due from such contributory: me 7 
and ratably with the other separate credi- 
tors; 

(f) draw, accept, make and endorse any bill 
of exchange or promissory note in the name 
and on behalf of the company; 

(9) raise upon the security of the assets of 
the company, from time to time, any 
requisite sum or sums of money; and 

(h) do and execute 'I such other things as 
are necessary for ing up the affairs of 
the company and distributing its assets. 


—— nena 


parle | Company liable (2) The drawing, accepting, making or ? | 
endorsing of every bill of exchange or 
promissory note, as mentioned in subsection 
(1), on behalf of the company, has the same 
effect, with respect to the liability of such 
company, as if such bill or note had been 
drawn, accepted, made or endorsed by or on 
behalf of such company in the course of the 
carrying on of its business. 

retoapeene thy (3) No delivery of the whole or of any part 
of the assets of the eompany is necessary to 
give a lien to any person taking security as 
aforesaid upon the assets of the company. 
RS., c. 296, s. 35. 


Appointment of = 36, The liquidator may, with the approval 

itt of the court, appoint a solicitor or law agent 

-« to assist him in the perfurmance of his duties. 
RS., c. 296, s. 24. 
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cers wthe 37. (1) The liquidator may, with the 
approval of the court, compromise all calls 
and liabilities to calls, debts and liabilities 

capuble of resulting i debts, und all ciains, 
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semands and matters in dispute in any way 
relating to or affecting the assets of the 
company or the winding-up of the comity 8y, 
upon the receipt of such sums, payssne at 
such times, and generally upon such terms, as 
are agreed upon. 


(2) The liquidator may take any security 
for the discharge of such calls, debts, liabilities, 
claims, demands, or disputed matters, and 
give a complete discharge in respect of all or 
any such calls, debts, liabilities, claims, 
demands, or matters. RS., c. 296, s. 37. 


38. The liquidator may, with the approval 
of the court, make such compromise oF other 
arrangements with ereditors or persons claim- 
ing to be creditors of the company as he 
deems expedient. RS., c. 296, s. 38. 


39, The court may provide, by any order 
subsequent to the winding-up order, that the 
liquidator may exercise any of the powers 
conferred upon him by this Act, without the 
sanction or intervention of the court. RS., ¢. 
296, s. 39. 


40. The liquidator shall promptly after 
their receipt or preparation, mail to the 
Dominion Statistician, Dominion Bureau of 
Statistics, Ottawa, a true copy of 


(a) the winding-up order referred to in 
section 10; 

(b) the petition referred to in section 12; 
(c) the statement of the debts, liabilities 
and assets of the company and statements 


of the value of such assets referred to in 
section 34; and 


(d) the dividend sheets referred to in section 
_ 85. RS., c. 296, s. 40. 


Appointment of Inspectors 


41. The court may appoint, at any time 
when found advisable, one or more inspectors, 
whose duty it is to assist and advise the 
liquidator in the liquidation of the company. 
R.S., ¢. 296, s. 41. 
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67. In directing meetings of creditors, 
contributories, shareholders or members of the 
company to be held as provided in this Act, 
the court may either appoint a person to act 
as chairman of such meeting, or direct that a 
chairman be appointed by the persons entitled 
to be present at such meeting; and, in case 
the appointed chairman fails to attend the 
meeting, the persons present at the meeting 
may elect a chairman qualified who shall 
perform the duties prescribed by this Act. 
RS., c. 296, s. 67. 


68. No contributory, creditor, shareholder, 
or member shall vote at any meeting unless 
present personally or represented by some 
person acting under a written authority, filed 
with the chairman or liquidator, to act assuch 
representative at the meeting, or generally. 
RS., c. 296, s. 68. 


Production of Pass-books 


69. At every meeting of the contributories, 
creditors, shareholders or members, the 
liquidator shall produce a bank pass-book, 
showing the amount of the deposits made for 
the company, the dates at which such deposits 
were made, the amount withdrawn and dates 
of such withdrawal. R.S., c. 296, s. 69. 


70. The liquidator shall also produce such 
pass-book whenever ordered to do so by the 
court. R.S., c. 296, s. 70. 


Creditors’ Claims 


71. (1) When the business of a company is 
being wound up under this Act, all debts 
payable on a contingency, and all claims 
against the company, present or future, 
certain or contingent, and for liquidated or 
unliquidated damages, are admissible to proof 
against the company. 


(2) In case of any claim subject to any 
contingency or for unliquidated damages or 
which for any other reason does not bear a 
certain value, the court shall determine the 
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value of such claim and the amount for which 
it shall rank. R.S., c. 296, s. 71. 


. frietks == 72. Clerks or other persons in, or having 

‘been in the employment of the co:npany, in 
or about its business or trade, shall be 
collocated in the dividend sheet by special 
privilege over other creditors, for any arrears 
of salary or wages due and unpaid to them at 
the time of the making of the winding-up 
order, not exceeding the arrears that have 
accrued to them during the three months 
immediately preceding the date of such order. 
RS., c. 296, s. 72. 


‘wolfe §=73, The law of set-off, as administered by 
, the courts, whether of law or equity, applies 
to all claims upon the estate of the company, 
and to all proceedings for the recovery of 
debts due or accruing due to the company at 
the commencement of the winding-up, in the 
same manner and to the same extent as if the 
business of the company was not being wound 
up under this Act. R.S., c. 296, s. 73. 


* fos 74. The court may fix a © 2rtain day or 
«: io . ° ° . 
Pi og certain days on or within which creditors of 


the company may send i their claims, and 
may direct notice thereof to be given by the 
liquidator, and determine the manner in 
‘which notice of the day or days so fixed shall 
be given by the liquidator to the creditors. 
RS., c. 296, s. 74. 


ees 75. (1) The liquidator may give notice in 

writing to creditors who have sent in their 
claims to him, cr of whose claims he has 
notice, and whose claims he considers should 
not be allowed without proof, requiring such 
creditors to attend before the court on a day 
to be named in such notice and prove their 
claims to the satisfaction of the court. 


seavon (2) In case any creditor does not attend in 
pursuance of such notice his claim shall be 
disallowed, unless the court sees fit to grant 
further time for the proof thereof. 


ssoron (3) If any creditor attends in pursuance of 
such notice, the court may on hearing the 
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matter allow or disallow the claim of such 
creditor in whole or in part. RS., ¢. 296, s. 75. 


76. (1) After the notices required by sec- 
tions 74 and 75 have been given, and the 
respective times therein specified have 
expired, and all claims of which proof has 
been required by due notice in writing by the 
liquidator in that behalf have been allowed 
or disallowed by the court in whole or in part, 
the liquidator may distribute the assets of the 
company or any part thereof among the 
persons entitled thereto and without reference 
to any claim against the company that has 
not then been sent to the liquidator. 


(2) The liquidator is not liable to any 
person whose claim has not been sent In at 
the time of distributing such assets or part 
thereof for the assets or part thereof so 
distributed. R.S., c. 296, s. 76. 


77. In case any claim or claims are sent in 
to the liquidator after any partial distribution 
of the assets of the company, such claim of 
claims, subject to proof and allowance as 
required by this Act, shall rank with other 
claims of creditors in any future distribution 
of assets of the company. RS., c. 296, s. 7. 


Secured Claims 


78. If a creditor holds security upon the 
estate of the company, he shall specify the 
nutere and amount of such security in his 
claitn, and shall therein, on his oath, put @ 
specified vulue thereon. RS., c. 296, s. 78. 


79, The liquidator, under the authority of 
the court, may either consent to the retention 
by the creditor of the property and effects 
constituting such security or on which it 
attaches, at such specified value, or he may 
require from such creditor an assignment and 
delivery of such security, property and effects, 
at such specified value, to be paid by him out 
of the estate so soon as he has realized such 
security, together with interest on such value 
from the date of filing the claim until 
payment. RS., ¢. 206, s. 79. 


BO. Incase of such retent ion, the difference 
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(c) upon his paying them the value by them 
placed thereon; or 

(d) upon his securing the estate of the 
company to the satisfaction of the liquidator 
against any claim by reason of such 
subsequent mortgages, judginents, execu- 
tions, hypothecs and liens. R.S., ¢. 296, 
s. 83. 


Autbority to 84. Upon a secured claim being filed, with 

retain . . 
a valuation of the security, the liquidator 
shall procure the authority of the court to 
ecasent to the retention of the security by the 
creditor, or shall require from him an 
assignment and delivery thereof. RS., c. 296, 
s. 84. 


oo. mae nr on e 


>> 


n 
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Dividend Sheet 


Preparing 85. In the preparation of the dividend 

dividend sheet seer, duc regard shall be had to the rank and 
privilege of every creditor, but no dividend 
shall be allotted or paid to any creditor 
holding security upon the estate of the 
company for his claim until the amount for 
which he may rank as u creditor upon the 
estate, as to dividends therefrom, is established 
as herein provided. R.S., c. 296, s. 85. 


Liens 
No lien by 86. (1) No lien or privilege shall be created 


execution, etc., 
after (a) upon the real or personal property of 


po ng the company, for the amount of any 
judgment debt, or of the interest thereon, 
by the issue or delivery to the sheriff of 
any writ of execution, or by levying upon 
or seizing under such writ the effects or 
estate of the company; or 
(b) upon the real or personal property of 
the company, or upon any debts due or 
accruing or becoming due to the company, 
by the filing or registering of any memorial 
or minute of judgment, or by the issue or 
taking out of any attachment or garnishee 
order or other process or proceeding ; 
if, before the payment over to the plaintiff of 
the monevs actuan, 'evied, paid or received 
under such writ, memorial, minute, attach- 
ment, garnishee order or other process or 
proceeding, the winding-up of the business of 
the company has commenced. 


zB 
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ison de ces hypothe- 
tions et priviléges 
. art. 83. 


mation garantie est 
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(2) This section does not affect any lien or 
privilege for costs that the plaintiff possesses 
under the law of the province in whieh such 
writ, attachment, garnishee order or other 
process or proceeding was issued or taken out. 
RS., c. 296, s. 56. 


Contesiation of Claims 


87. Any liquidator, creditor or contributo- 
ry, or shareholder or member may object to 


. any claim filed with the liquidator, or to any 


dividend declared. R.S., ¢. 296, s. 87. . 


88. (1) Where a claim of dividend . is 
objected to, the objections shall be filed in 
writing with the liquidator, together with the 
evidence of the previous service of a copy 
thereof on the claimant. 


(2) The claimant shall have six days to 
answer the objections, or such further time as 
the court allows, and the contestant shali 
have three days to reply, or such further time 
as the court allows. R.S., ¢ 296, s. 88. 


89. Upon the completion of the issues upon 
the objections, the liquidator shall transmit 
to the court all necessa.y papers relating to 
the contestation, and the court shall then, on 
the application of either party, fix a day for 
taking evidence upon the contestation, and 
hearing and determining the same. RS., ¢. 
296, s. 89. 


90. The court may make such order as 
seems proper in respect to the payment of the 
costs of the contestation by either party or 
out of the estate of the company. RS., c. 296, 


s. 90. 


91. Where, after a claim or dividend has 
been duly objected to, the claimant does not 
answer the objections, the court may, on the 
application of the contestant, make an order 
barring the ¢laum or correcting the dividend, 
or may make such other order in reference 
thereto ae appears rivbt. RS... 296, s. 91. 


92, The court may order the 
ubjecting to a claim or dividend to give 


person 


9 wr 


. 
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security for the costs of the contestation 
within a liniited time, and may, in default, 
dismiss the contestation or stay proceedings 
thereon, upon such terms as the court thinks 
just. RS., ¢. 296, s. 92. . 


Distribution of Assets 


Distribution of 93. The property of the company shall be 

property applied in satisfaction of its debts and 
liabilities, and the charges, costs and expenses 
incurred in winding up its affairs. R.S., ¢. 296, 
s. 93 


Winding-up 94, All costs, charges and expenses properly 
expenses . F : ama 
incurred in the winding-up of a company, 
including the remuneration of the liquidator, 
are payable out of the assets of the company, 


in priority to all other claims. RS., ¢. 296, 
s. 94. 


Distribution of 95. The court shall distribute among the 

ane persons entitled thereto any surplus that 
remains after satisfaction of the debts and 
liabilities of the company, and the winding- 
up charges, costs and expenses, and unless 
otherwise provided by law or by the Act, 
charter or instrument of incorporation, an} 
property or assets remaining after such 
satisfaction shall be distributed among the 
members or shareholders according to their 
rights and interests In the company. RS., ¢. 
296, s. 95. 


Fraudulent Preferences 


Gratuitous 96. All gratuitous contracts, oF conveyances 


t J . ° 
7 or contracts without consideration, or with @ 


merely nominal consideration, respecting 
either real or personal property, made by & 
company in respect to which a winding-up 
order under this Act is afterwards made, with 
or to any person whatsoever, whether creditor 
of the company or not, within three months 
immediately preceding the commencement of 
the winding-up, or at any time afterwards, 
shall be presumed to have been made with 
intent to defraud the creditors of such 
company. R5S., ¢. 296, s. 9b. 


Contracts 97. All contracts by which creditors are 
pts injured, obstructed or delayed, made by a 
qreditors company unable to meet its engagements, 


and in respect to whieh a winding-up order 
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RS., c. 296, s. 133. 


134. (1) The court if satisfied that, with 
respect to the whole or any portion of the 
proceedings, the interests of creditors, claim- 
ants or shareholders can be classified, may, 
after notice by advertisement or otherwise, 
nominate and appoint a solicitor and counsel 
to represent each or any class for the purpose 
of the proceedings, and all the persons 
composing any such class are bound by the 
acts of the solicitor and counsel so appointed, 
and service upon such solicitor of notices, 
orders, or other proceedings of which service 
is required, shall for all purposes be, and be 
deemed to be, good and sufficient service 
thereof upon all the persons composing the 
class represented by him. 


(2) The court may, by the order appointing 
a solicitor and counsel for any class, or by 
subsequent order, provide for the payment of 
the costs of such solicitor and counsel by the 
liquidator of the company out of the assets of 
the company, or out of such portion thereof 
as to the court seems just and proper. R.S., c. 
296, s. 134. 


135. The liquidator is subject to the 
summary jurisdiction of the court in the same 
manner and to the same extent as the ordinary 
officers of the, court are subject to its 
jurisdiction ; and the performance of his duties 
may be compelled by order of the court. R.S., 
c. 296, s. 135. 


136. All remedies sought or demanded for 
enforcing any claim for a debt, privilege, 
mortgage, lien or right of property upon. in 
or to any effects or property in the hands, 
possession or custody of a liquidator, may be 
obtained by an order of the court on st.mmary 
petition, and not by any action, suit, 
t tachment, seizure or other proceeding of 
any kind whatever. R.S., ¢. 296, s. 136. 


Rules, Regulations and Fonns 


137. (1) A majority of the judges of the 
court, of which Uhe chief justice shall be one 
may, from time to time, make, frame and 
settle the forms, rules and regulations ta be 
followed and observed in proceedings under 
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Opinion of Hon. Dickson, J., Dated November 5, 1973 
IN TSS SUPREME COURT OF NEW BRUNSWICK ie 


MATTER OF I.0.S. LTD, 


three several 
wine up the said 

Wineing-up Act, 
o= Canaca 1970, 
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application 
company und 
Revised St 


Chapter 
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Applications heard in Cnambers at i Fredericton 
on August 36, 1973 and on Septem i S oi 
Sth, 22nd, 23rd, 25th ane 3ist. 


David T 

and H. 

Ontario 

Trustee of Ontario, 

and Peter Wood 

William Tindale, Esc., Q.C. 

Esq. (of the Quebec Bar), assi 

Montreal Trust Company application 

William L. Nyt, Esc., 

and G. Keith Allen, Esc¢., 
Dickson, J (orally) 


sey 


Tnese are three several applications made under the Wi 


Act R.S.C. 1970, Ch. W-10 for a winding-up 


name was subsecuently chang 


present nase. The powers origina 

exteatenéea generally tc the power to carry on business 
investment and holding company but t:.sse powers were 
extended in ways which not here significant. 

Authorized capital stock of the company was $50,C00. This w 


increased in April 1969 to $20 million, in June 1969 to $40 


million and in Septenber 1969 to $56.25 million (now for — ic 


st tine expressed in U.8. currency). at the present tise 


. a? o* @ es See * 
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75 million shares styled preferred ane 150 million shares 
stvlca common are authorized, each with a par value of 25¢ 
U.S. -| ae 
Tne operations of the company have bcen carried on almost 
in their entixcty outside of Canada but its head office has » 
since October 1559 been situateé within this ecovinns at tte 
City of Saint Cohn, by virtue of which fact the applicaticss 
have come before this Court. The head ozfice has been a : . 
nominal one only with the premises and address of a firm c= 
solicitors designated for such purpose. The acéministrativa 


ozfices of the company and its chief places of business have 
been maintained at Geneva in Switzerland and at saseantiteiest-re 
in France, the latter place being only a few minutes diste== 
from Geneva. 

The first application to come before me, that of the Czrcwn 
in right of the Province of Cntario as represented by the ?rdiic 
Trustee of that Province, was initially heard on August 30=5. 
Theat applicaticn, which is founded on the aileged inscivercy ez 
the company, hes been brought by the Public Trustee in his 
quality eas a creditor of IOS by virtue of. the vesting in tte 
Crown in right of Ontario of the assets of Transglobal Financial 
Services Limiteé (herein called "Transgiobal"), an Ontario 
company whose stock is approximately 75.5% ownec by 10S, consé- 


. 


’ guent on the cancellation of the charter of that company c= % 
July 30, 1973 by the Minister of Consumer and Commescial Fslatcon: 
of the Province of Ontario uncer the Ontario Business Covassetcce=< 


Act, which assets, as it is alleged, incluée a Gebt of soxme 


$2.248 million owed to Transglobal by 10S. At the initial ses=- 


is) 
| el 
sf 
ey 
u 


ing counsel for the company, who throusgnout these procce 
ere in eZfoct counsel for 2 dominant sharcholéer of 10S, ESHoLs, 
Kilmorey Invest=zents Ltd (herein called "“Xilmorcy"), requcsecs 

q 


further time to prepare an answer anc the hearing of the ass 


lie 


cation was adjourned to Sephember 13th, ca interim order howeves 
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first having been made providing for the ppointment of one 
Jean Romeo Lajoic, of the City of Ottawa, a licensed trustee 
under the Bankruptcy Act and an employce of the Canada Dear 
ment of Consumer Corporate Affairs, as provisicnal or 
interin liquide 5 effects of IOS until 
hearing of the apslication or until further order. By thet 
order the provisional liguideror was empowered generally 
take possession of and protect the assets of the company on 
an interim basis and to employ for such purpose as his agent 
The Clarkson Company Limi an Ontario firm with exvertise 
in accounting and liquidations. The appointment of the interin 
liquidator nas been continued to this time. 
At the adjourned hearing on September 13th a _ Second avplica- 

tion, that of Montr 
which has acted as tra IOS, was presen 
seeking a winGing-up order in respect oz I0S. 

etitioned by virtue of being a creditor of the compeny 

$12,000 claimed be owing as 

the application was 
£ the company within the meaning 


The hearing of this application anda 


the first application was then adjournec eat 


On the resumption of that date 2 third 
sion for a winding-up order, that of one Pete 
the company, was concurrently present 


ves 


’ agreement of counsel all three applications were 


by 


jointly. ove 
that all evidence aéé@uced shoulé be considered pertinent, in so 
ac relevant, to all applications. At the outset of the 
hearing counsel for the company indicated their intent tion of 


disputing as qucstions of lew tne status of the Public Trustee 


i Baea tyes 


or 


he seeks under the Act and also, 
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to avply for th 


by reason of a tender having been made ee nubel mest as prio> to 


. 


the hearing to Montreal Trust Company of the anoun 1% claimed 

Hi I 
by that ccomoany as a crecitor, the status of that company *o : 
apply for a winding~-up order. Inasmuch as the third applica- . 


tion, that of Mr. Wood, ex>raced the grounds not only of the 


company's insolvency but also the widGer grounds of impairment - 
eee ee 


—— inte AN, ie Slt Mee BENS RRS 
of capital ane the propriety of waking en oréer on just ane 4 


equitable grounds, it was agreed that at the termination of the 
hearing argument should be confined initiaiiy +o tne issves 
invoiveé in the third application and that that aoplication 
should first be considered and Gispossd of by tke Couxt, wita 
argument and consideration of the f 

proceed only should the third application not be Grantec. it 
is for hat reason that I deal herein only with the last 
application to come before me. 


It may here be appropxiate: +o set out those provisions of 


y relevant. Section 6 
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the Winding-u 
provides: 


Sec.6 Application- This Act applies to all corpora- 
tions incorvorated Dy or under the authority of an 
Act of the Parliament of Can ada, or by or under ne 
authority of any Act of che former Province of Canad:, 


runs’ 


or of the Province oz Nova apt New Brunswick, 


Britisn ge pene Prince Ecward Islanc oF ROweCEr LONG 
and whos inco=poretion ane the aiiairs whexreo= are 
sudject ts the legislative authority of the “polioment 
of Canadéa; anc also to incof#poratea banks, Savings 
banks, incorporatec insurance companics, loan compan+es 
having borrowirs powers, builcing societies heaving 2 
adin a es aoing 


tock, ond incoz snorateé trac 
4 Canada wherever incorporate 


ar2 insoivent; oF 


ere in licui@ation or in process o= being 
&, on petition by eny of their snervenGcicess 
wssienves or liquidators ask to Be DSovest 


3, assi 
vovisions of this act. 
Sections 10 and 11 provice (ane I omic the irrelevant pares): 


Sec. 10. Cases where wind: ing-up oréer may be ma SB65 SNe 
court may mane a wincing-up orcer, 


aj eocesecoee Ps 


(hh)  wcccceces 


(c) when the company is insolvent; 


(2) whan tho capital stcck of the company is 
impairca to the extent of twenty-five per cent 
thercos, and wnaen it is shown to the satisfaction 
of the court cz: th + capital will not 
likely be re within one year; or 


(e) . wasn ‘ : inion that for any other. 
le that the company be 


reason it 
wound up. 


See. ik. 
tion for sucn 
mentioned in o2rag 
for the sum of at 
holder ea shares in 
che s Of at zive 
or holdizxg ive shares without 
capitel sto ot the comdenv, and, 
tioned in s ion 10, _ by a she reholée 
the capital stock dad to the anou. 
five hundred tories par tt, fe or holding : 
ithout nominal or par value in the capital 
the company. 


Sections 3 and 4 provide: 


Sec. 3. When company deemed insolvent. A company is 
Ceened insoivent 


debts as they become dus 


a meeting of its creditors for the purzcse 
ing with them; 


inability 


is about 
proporecy, cent 3 ac 
cre Gitors, or any of then; 

if, with such intent, 3 its money, ¢Cs=s, 
chattels, land or cos ale to ei leviec on cr 
taken, under or by any process ci 
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tiesebic 
Sec. 4. Company Gcenadc/to pay its edcbts. A company 
isdcemeé to be unable to pay its debts as they become 
due wherever a ereditor, to whom the company ‘s in- 
debtod in a sum excecdirg two hundred doliars tren 
Que has served on the companv, in the manner in which 
process say segaliv dba sarvee on it in the place wae re 
service is da, a Goman@ in writing, requiring the . 
company *O v ¢<he sum so cue, and the comsany has, | 
for ninetv in che case of a bank, anc for sixty » 
Gays in all as, next succeeding the service 
of --‘ths cted to : -Y such sum, or to secure 
or con pound ame to the satisfaction of the 
creditor. 
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It has been established by the evidence that the applicant, Woca ‘ 
is in fact the heléer of 2,397 preferred shares in the capital 


stock of the company, the aggregate p 
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$599.25 in U.S. currency and the Canadian doiiar ecuivaient at 
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rate of exchange being $602.73. we has therefore 
by virtue of S. il the status to apply for a winding-up under 
any of the cases mentioned in S. 10. 


It may here be appropriate to deal with one of the defences 


raised by counsel for the company touching upon the question of 


jurisdiction. It has been by them contended that by virtue of 


the vrecise wording of S.6 the Act can hav 
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only to 

a company incorporated in Canaéa "the affairs whereof are subject 
to the legislative authority of the Parliament of Canaca” or to 
certain other tyres of companies, inclucing “trading companies 
doing business in Canada wherever incorporated" - anong waich 

IOS should perhars not be ineluze@ - but which must in any event 


= 


process of being wound up. Without elaborating upon their argu 


“ 


mont furtner I dismissca this contention summarily. It is in hy: 
view perzfiectly obvious from a reading ef S. 6 that taree claessi-~ 
fications of companies come within the ambit of the Act: firstly, 
all corporations, without limitation, incorporatce by o= unc22 
the authority of an het of the Parliament of Caneca; socondly, 

all “pre-Confeceracion " incorporatca companics whose “incorpoza- 
tion ane affairs” have since their incorporation become subjec 

xe 


to the looiclative aushority ac Sa Varisiacenr GF Canadezs and 


. 


thirdly, cettain types of company which 
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Canada, are doing business in Canada and are insolvent or in 


liquidation or in the process of being wound up. 10S clearly 


within the first category. 


. 


these reasontto set out other than 2 
the operations of the resvondent company, and 
and cof certain events which have occurreé ia 


sever could it be more apparent that a 
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the just and equitable 
pase Ghan wemety 


principle incorporated in clause (e) of S.10. The nocoricty 
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obtained by the company and the despre eae publicity given in 


the world press and other media to certain of the dealings o= 


those concerneé with its management over the past several 


indeed creates some difficulty in differentiating between 


~ 


ledge wnich comes from those sources and that which comes 

the extensive evidence @ ced at the hearing. But it is 
recent events affecting the company that we are herein essen- 
tially concerned. The principal issue is of course whether in 


2ll the circumstences presently existing this Court snould hoi¢d 


to the opinion that it is just and equitable that the company 


be wound up. 
The words "just and equitable” as used within the context 


of the Act have been the subject of judicial consideration ane 


comment on Many occes stated by Neville, J in 


MEq Aircrat= Co. .Ltd 
sage em a 
» 


to moze recently with approvai : j Jj. Jowsev 
Ltd 1969 10.R. 437; 
and equitab are worés of the widest 
By nln znd do not limit the jurisdiction of the 
to any casc. is a auastiona of : 
must Gepsné on its own sn inlaratenaaad 


The “just and eyuitcsle" rule wes further expounded upon by Loxe 


Shaw of Dunzexrmline in delivering th 20% Privy Cosnes; 


in Loch v. John Mlacivood Ltd 1924 A.C. 


with approval by Jessup, JA of the Ontario Court of 
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an appeal in the Jowscy Mining case (reported 1969 2 O.R. 549 
at page 559), where he spoke thus: 


It is undoubtedly true that at the foundation of appli- 


cations for wincing up, on the “just and equitable” 
ruic, there must lie a justifiadle lack of confidence 
in che conduct ene management of the company's affairs. 
But this lack of conficence must ba grounded on conduct 
of the directors, not in regard to their private life 


or aflairs, but in regard to the company's business. 

Furthermore the lacz of confidence must spring not fron 

Gissatisfaction at being outvoted on the business affairs 

or On what is callea the comestic policy of the ooavarny. 

On the other hand, wherever the lack of confidence is : 
rested on a lack of probity in the concuct of the company’s 

affairs, then the former is justified by the latter, and . 
it is under the statute just and equitable that the conpany 
be wound up. 


In my view the just and equitable principle is appropriately 
applicable under the Act in even somewhat broader circumstances 
thai. those which have been alluded to in most of the cases where 
it has in fact been applied. In most of those, ky virtue of the 
circumstances, consideration has been largely confined to the 
degree to which shareholdezs and creditors may be harmed by the 
mismanagement of directors. It appears to me to be of equal in- 
portance, in the appropriate case, to consider the likelihood of 
harm to others who may in future be induced to deal with a company 
should its operations be continued, or alternatively that situa- 
tion where the affairs of 2 company, through maintenance of 
offsnore crerations and the use of a multitude of multinational 
subd_sidiaries ané interlinked companies have become so complex 
end obscure as to render it virtually incapable of any type of 
effective jurisdictional eenesel, ot alternatively to that situa~ 
tion whe:z the reputation of a company so operating has become 
through the nature of its corporate conéuct and thet of 
Management so sullicd that it brings into disrepute the reputatios 
and good name of the jurisdiction within wnich it was created, 
to the very great éutrimont of other legitimate business unde 
takings sponsored by the same jurisdiction. I point out that, 
while in the instant case it woule not be inappropriate to recog- 
nize this calasyed ceuccpt of the jest and euuitable principle, 

i* js not strictly accessary, for in my view the epylication oz 
that principle is susricicatly justitiauble even unuer the stric- 


tures imvos d by the preceteats, Tn any event the situations 
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I have refer ~* to are probably of academic interest only 
because for practical purposes where they might arise they 
would un@oubtedly be accompanied by a lack of confidence 
groundcé on a lack of probity. 
I now turn to a brief review of the operations of this 
particular company and to a resume of some of the events in 
its imrediate past. During the late fifties one Bernaré 
Cornfeld established in Europe a business unéertaking known 
as Investors Overseas Services involving the sale to investors 
around the world of shares in a mutual investment func progam. 
Management of the undertaking was in due course transferrec to 
a Panemanian-registered company known as I.0.S. Ltd (s.a.} and 
subsequently, in 1969, to the Canadian company I.0.S. which is 
the subject of these proceedings. With the capitelizatio: 
the company increased to its present level a 
writing of the sale of its stock was carried 
1970. About that time the company had grown into one ef the 
largest financial services comple:e. in the world, with a network 
‘of dozens of subsidiaries inc_orporatec variously throucnout 
most of the countries of Europe and Central and North Anerica. 
Its operations hac become extended to the fields of real estate, 
banking and insurance, with assets reaching into many millions 
of dollars. Annyal sales amounted to billion 
of clients approached the million mark; and the comp 
subsidiaries held upwards of $2 billion under menagemen 
A financial crisis evolving from a snortace oO 
cash brought about the loss of control of this 
by Corn’cld to one Robert Vesco who entered the picture in 
early’i971. The principal mutual fencs then in oocration com 
prisea feur funds known as "Dollar Funds" with aggregate assets 
of about a billion dol’ars anc upwares of a guarter of 
funcholeers. These funds were Fead of rends Lt IIT (Internation: 


nm 
Larson 


Investment Trost), Venture Fund (Internation 2 


global Fund Lhd. 
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In mid-1971 Vesco brought into the IOS complex as a 
senior financial adviser one Norman LeBlanc, who had sone 
familiarity with its operation thr ugh employment with Coopers 
& Lybrand, an international firm of chartered accountants which - 
in June 1971 were engaged as auditors for I0S. LeBlanc has . 
since - largely, it would appear, through funds and assets 
spun off from the IOS complex - established somewhat of a finan- 
cial empire of his own based in the Bahamas and Costa Rics 
which areas have lately also become the center for Vesco'’s con- 
tinuing operations. 

The IOS complex at this time comprised upwards of seventy- 
five subsidiaries or closely associatcd companies incorporated 
in such far-flung jurisdictions as Panama, the United States, 
Luxemburg, the Bahamas, Great Britain, France, Italy, Switzerland, 
Germany, Austria, Canaca, the Netherlands Antilles, and Israel. 
For some time the apparent inability of the security and cor- 
porate regulatory bodies in the various jurisdictions concezned 
to regulate adequately cor even at all the operations of the 
complex had become a matter of increasing concern to the govern- 
ments of many countries and suspicions mounted as to the legiti- 
macy of many financial transactions carried out within the complex 
and between its principals, and by its rincipals with others. 
Tne evidence on this application treated only in a general way 
with the circumstances leading to these suspicions and I do not 
here find it necessary to deal further with them in any detail. 
Suffice it to say that some of the main consequences have deen 
that trading in the stock of I0S, its funds and supsidiaries, 
has been suspended in all 2f the major stock exch- ges in the 
world; substantial ma, * asscts, including bank deposits of funds 
in the mutual fund program, have been frozen in various juris- 
Gictions; no legitimate bank in the world will now permit IOS or 


its sub -sidiarics to maintain even a trading account; the present 


IGz, one Milton Mcissnes; has Leen since June last 


bal) 


Peucisient oO 


- 
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incarcerated in a Luxemburg jail; the Securities Exchange 
Commission of the United States has inaugurated against some 
forty-two defendants, including IOS and many of its principals 
including Vesco and LeBlanc, a major fraud suit a is at 
present enconcluéedé before a New York court 5 the charter of 
the Ontario company Transglobal, which through sub_sidiaries 
manages what is left in the various mutual funds, has been can- 
celled; and Vesco and LeBlanc have sought sanctuary in the 
Bahamas and Costa Rica. As to the last it is possibly fair to 
note that the sanctuary found is probably Gepencent upon main- 
tenance of the favour of the local regimes and could well be 

of short-livec endurance. 

In April 1972 Vesco, in the throes of mounting. pressure 
for criminal prosecution, ostensibly severed his connection with 
the company although he, along with LeBlanc, continued for some 
time thereafter openly as a “consultant”. At that time he re- 
signed as chairman and his control of I0S, exercised through 
International Controls Corporation, a New Jersey company, was 
sold - or at least transferred - to a Bahamian company Kilmorey 
Investments Limited of Nassau, which was ostensibly owned by 
LeBlanc, Meissner and two others of little account, one Ulrich 
J. Strickler and one Graze. LeBlanc shortly thereafter transferred, 
possibly through Strickler, his interest to Meissner who fell into 
the principal control of IOS and became, as he has remained until 
now, its President. The evicence of his fellow directors is that 
in fact ~ at least prior to his arrest - he was customarily given 
to use of the self-appointed title “Supremo”. 

By the time Meissner, Vesco and LeBlanc had finished with 
the company it was but a shadow of its former self. Hany of the 
haré assets had beca spun off into corporations serving interests 
other than those of the shareholders of i0S. Sizable portions 
of the mutual funds had been used for guestionable purposes and 
the value of the Assets in the funds hac Gepreciated very coa- 
sigerably. Unfavourabls fabliclty aifo. 2 the company, the threat 
of accion by vicious requlatozy bodies, the defection ef «a lore: 


and sophisticated cales force, and general loss of confidence 


d 
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in the motives of the @mpany and its control3 had largely 
, 

reduced the company's business to that of management, if not 
mismanagement, of its surviving assets. It wa in these cir- 
cumstances that Meissner, tne President, arranged sale of the 
dominant interest: of Xilmorey to a group oz Spanish businessmen 
in the latter part of 1972. Further reference is made hereuncer 
to this transaction. Perhaps largely to preserve the existence 
of a corporate raison @'@tre efforts were mace by management 
early in 1973 to placate the regulatory bodies, and in particular 
the banking commission of Luxerburs, by reconstituting, omaisn 
dating and preserving the remaining assets of the mutual funds 
under the control of the regulatory authority. The plan en- 
visaged provision for redemption of some portion of tic: invest- 
ments by fundholders over a period of time. The scheme was to 

3 4 
be considered at what came to be referred to as a"“surmit meeting” 
sche@uled for Luxemburg in late June last between representatives 
of the comsany and of numerous regulatory bodies and of certain 
associations formed by the funcholders. 

But it is necessary, in order to appreciate events to go 
back a short distance in time. In October 1971 Meissner had 
contacted in London an acquaintance, one George Roberts, a company 
director with widespread business connections and with whom he 
had had dealings some years before. Meissner represented to 
Roberts that he ar.d Vesco controlled IOS and asked him to represent 
*he interests of IOS on the board of ILI (UX) Ltda, a United 
Kingdom insurance svbsiciary of I0S whose assets represented 
substantially all of the assets of IOS in Britain. Roberts 
acccéce to the request end took his place on the board and also 
in @uc course on the boards of various other i0S subsidiarics. 
The intention at that time - which has since been carricd out, 
although under circumstances wnich hay:lead to great suspicion - 
Was to sell th: stock in ILL (tx) to a procpective Loncoa pur- 
chaser. In Mey 1972 prospects of completion of the transaction 


upeeared Guvd.  Uetiwie & Chien wivived Bobuats ob the passing of 


ad 


| 
| 
] 
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control of IOS to Kilmorey and represented that he and Strickler 
were the sole shareholders of the latter company. He further 
acquainted him with the intention of disposing of control to 
undisclosed purchasers and to have a caretaker board operate 

in the interim. Roberts accepted an invitation to sit on the 
caretaker board, which was to be reduceé in size to nine menbers 


from the then figure of twenty-seven. At an extraordinary 


general meeting of shareholders held in conjunction with the 


annual meeting of sharcholéers on June 20, 1972 - which inci- 
dentally has been the last meeting of shareholders held - the 
board was reduced in size and Roberts was elected among the 
directors. Between that time an@ October 29th, whea the sale to 
the Spaniards was, at least, temporarily, consummated, no meetings 
‘of the board were held. On the latter date the board resigned, 
Kilmorey passed to the Spaniards, and the latter group formed a 
bd ‘ 

new be “4. 

But this arrangement was not to remain in being for long. 
On November 27th the American SEC commenced its fraud suit in- 
volving all of the former principals of IOS and in which it 
alleged the misappropriation of some $225 million in assets of 
the company and its Dollar Funds. The following day Meissner 
called Roberts from Costa Rica and advised him that the Spanish 
transaction was to be reversed and urging his assistance and 

a London business associate, one Shepard, in the forna- 

a new board to "save the company". In apparent good faith - 
even if perhaps $$ not in good judgment - Roberts and Shepard 
acceded to the request, subject to certain conditions which they 
imposed on Meissner. A new board, filling only six of the nine 
vacancies, was composed, consisting of the two Lonconers tocether 

Meissner, Strickler and two Costa Ricans. The latter two 
acknowledged to be only people of straw. They were in fact 
to converse with their fellow directors - if indeed they 


@id so at all - only throuch the medium of an interprete:. 


‘ 


i aa ee 


-_T 


Roberts and Shepard had received tentative assurances from 
Meissner concerning his ability to answer SEC allegations but 
they were particularly concerned over one transaction involving 
the transfer to Costa Rica of $60 million from the assets oz one 
of the mutual funds. Meissner undertook to deguhation that 
transaction but it was the evidence of Roberts at the hearing 
that this was in fact never done. im 

The principal condition hinted be Wheres and Shepard 
was that the board was to be an effective boaré and that its 
number was to be limited to six thus according to them the 
privilege, in effect, of exercising a veto power by withholding 
a quorum should they consider that necessary. In the meantixe 
Coopers & Lybrand had resigned as auditors. During their se=vice 
they had prepared a financial statement for the company for tne 
year ending December 31, 1971, the last complete financial 
statement produced at all by the company, and to which the 
auditors found they were unable to affix the usual auditor's 
certificate. 

Roberts then busied himself in endeavouring - unsuccessfully ~ 
to engage new auditors and, more importantly, in negotiating in 
early 1973 with the banking authorities of Luxemburg in regaré 
to accounting for the fund assets under a proposal known as the 
"European plan". t is perhaps significant to note that at 2 
board meeting on December 17, 1972 two of the three vacancies on 


the board had been filled, contrary to the undertaking of Meissxer, 


‘through the appointment of two further Costa Ricans, which. accion 


disturbed the balance of power within the board and evoked app>ro0>- 
riate protest by the two London directors. 


On April 7, 1972 a directors mecting was held at which 


Meissner, Shepard, Roberts and Strickler were constituted an 


exccutive management committee and the matter of furthering the 


gaining of acceptance © the so-called European plan was considercc. . 
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The plan was to come before the summit meeting scheduled for 


Luxemburg in late June but when Meissner ané@ the others attended 
thes the regulatory bodies moved by Geciding upon liquidation 
of the Dollar Funds, and the Luxemburg authorities more parti- 
cularly by arresting Meissner and impounding him in the Duchy 
of Luxemburg prison where he still remains. This precip tate 
action in effect spelt the end for IOS as a functional business 
organization and the events which followed serve only to illus- 
trate the realism with which most of the principals involved 
faced this fact. 
On July 4th a directors meeting was held at Nassau. Apart 
from Strickler the only directors present were the non-Englisn- 
4 ’ 
speaking Costa Ricans. Roberts and Shepard refused to be involvec 
so soon after the arrest of Meissner. At this meeting Strickler 
was appointed to act on behalf of all irectors in dealing with 
the affairs of the company. On July 12th the directors met 
again, this time with Roberts and Shepard present together with 
srickler and three of the Costa Ricans, and as well a number of 
lawyers and company officers. It was then resolved at the instance 
of Shepard and Roberts that, in effect, preliminary consideration 
be given to the advisability of putting IOS and its chief suo- 
© liquidation and also that avenues be 
liguidation of the mutual funds. On July 30th 
the charter of Transglobal was cancelled, as alluded to earlicr, 
and the Clarkson Company, as agent for the Public Trustee of 
Ontario, secured at Geneva and Fernecy Voltaire, with the assistance 
of several of the company officers, certain invaluable records 
pertaining to ownership of the mutual zunds. 
On August 2nd the board of I0S, with only Meissner and one 


of the Costa Ricans absent, met again at Nassau. At this meooting, 
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attendee also by senior legal counsel for the company, a 
financial report prepared by ‘ites Treasurer of the company, 

Mr. Edward Whitcraft, was presented and sisieeuaik: This | 
report indicated that IOS had been insolvent as mo December 

31, 1972 to the extent of $7.8 million and estimated the deficit 
as of June 30, 1973 to be in excess of $9 million. The compaay 
was then entirely reliant for funds on borrowings from ib: aad 
sidiaries. Transglobal, from whom it had borrowed $200,000 


for operating expenses in July alone, had now dried up as a 


source of funds and the report forecast that the company woulé 


have a nil cash position at the end of Ausust. hogy Treasurer 


stated as his opinion that the company was insolvent and unable 

to meet its ongoing liabilities and recommended that it should 
therefore commence bankruptcy proceedings. A resolution was then 
adopted unanimously by all directors presents providing that its 
Montreal counsel "be directed to take all necessary and proper 
-steps to enlist the aid of the Public Trustee (of Ontario) and/or 
the Department of Consumer and Corporate Affairs (of Canada) to 
satisfy" the obligations of the company to its creditors and 

its stockholders "through an orderly liquidation of the Company 
whether in bankruptcy or otherwise, all such steps to be taken 
upon (a) the recommendation of Canadian counsel, (b) the con- 
currence of U.S. counsel, and (c) specific Telex confirmation o 

G. C. Roberts or J. D. Shepard and U. Strickler", it being 
intention that the directors named should have some further ‘oppor- 
tunity to confirm tne financial plight of the company as revealed 
by the freasurer's report. t is significant that this meeting 
had been preceded by an informal meeting of the directors, attences 
also by Messrs. Vesco and LeBlanc and at which they had endorsec 
fully, in a “purely” consultant role, the notion that the company 
shoule without dclay be placed in bankruptcy. Further meetings 
of the @irectors have been held, without the presence of Roberts 


and $} eprard » 
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These meetings are significant only in that they tend to 
indicate the continued desire of what may be called the Kilmorey 
interests to resist stoutly to the end any liquidation of I0S, 
even if perhaps only for reasons of delay, and to seek, notwith- 
standing their consent.at the time, ‘ reversal of the cancellation 
of the charter of Transglobal. Filed as an exhibit on this . 
application was a declaration of Mr. Strickler, made at Costa 
Rica, attesting to the fact that Kilmorey, of wnich he claims to 
be president and majority shareholéer, and which in turn he says 
holds “directly or indirectly” 42.13% of the total issued capical 
stock of IOS, is opposed to the winding up of IOS under the Winding- 
up Act "as not being in the best interests of sharenoléers and 
creditors, and because the appointment of a Canadian liquidator 
will cause further confusion to the existing situation and will 
add unnecessary costs and charges to the company". Suffice it 
here to say that before the August “2nd resolution could be 
appropriately acted upon the three applications presently before 
me had been filed, an interim liquidator had been appoi 
the first appliation, and,the directors Roberts and Shepard togethe- 
with the principal officers of the company outside the Xilmorey 
group were co-operating fully with the interim liquidator in 
bringing about such orderly gathering-in of the assets of the 
company as has u time been appropriate. 

All of the foregoing can of course serve only to illustrate 
the state of complete and irrevocable disarray and impotency into 
wnich the oompany has fallen. If further reasons are requirecé for 
the propriety of application of the just and equitable jurisdictico= 
of the Court in ordering a wineing up they may be found in the 
following circumstances: 

A. The cozpany is insolvent. While ict nas been contended other- 
wisc, I am obliged in the absence of any concrete evidence to 

the contrary to accept the financial statement and report of the 
YresiwuUxcer, as prepare Lov the Aucusn on utisy OF 

the statement. prenared by the Clarkson Company Lollowing 
appointment: of the interim liquidator as indicating wita sui can 


true CInaneial piosur te the company. 
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establish conclusively that its liabilities very substantially 
exceed the realizable value of its: assets. While the estimate 
of value of some assets may of necessity be somewhat arbitrary 
there is little evidence on balance that they have been under- 
estimated. Nor have the liabilities in my opinion been 
exaggerated. Quite apart from just and equitable considerations 
this state of insolvency is sufficient alone to justify the 
making of a winding up order. Moreover , the mere exhibiting 
of the Treasurer's statement of August lst - as was done by 
Canadian counsel on behalf of the company to the Canacian 
Government authorities in August - amounted in itself to an 
act from which the company, under S. 3 of the Act, may be 
deemed insolvent. This is quite apart from other acknowledge- 
ments of insolvency which I need not detail here. 

B. Similarly, there is ample evidence, on the basis of the 
same statement, for a finding that the capital of the company 
has been impaired in a degree which under clause (ad) of S.10 

_ of the Act would,warrant the making of an order. Again, in 
view of all the other circumstances I do not here propose 

te enlarge on this aspect of the issues. 

C. There has been a consistent ignoring of the interests 

of the shareholders. No annual meeting has been held, or at 
any time even proposed, for the current year. The European 
plan, the adoption of which could only have been of the 
greatest concern to shareholders, was advanced ‘sith no refer- 
ence to them for approval or comment. No finansial statement 
was produced for the year 1972, nox was any quarterly, interin 
or other financial statement produced, or apparently even 
requested, by the officers or directors between prodéuction of 
the 1971 statement and the Treasurer's statement of Ausgust 1973. 
If the Treasurer failed in any cuty to prepare such statements 
there is no suggestion that he was ever reprimanded in that 


behalf. ‘The directors have ia cfiect exereined virtually no 


control over the financial 
that period. Senior stat 


tion.. from management. 


September. 
D. ‘Tne company is utterly incapable of 
It cannot 


business. no income. 


It cannot sind auditor qualified and 
administrative 
also the major subsidiaries, has been depleted 
fifteen hundred bodies to a caretaker corps of 
Most of those left appear to detest Strickler. 


sonnel could be found, work permits 


the company and of the funds for those legi 


the same monstrous practices they have 
Tae company presently finds itselz engag 
hunéred law suits. 
year it was obligee to mect, in ever acceler 
legal fecs amounting to some $1.4 millio 
suggestion that the ‘trend would be reversee 
continue in operation. 

There exists a most dire and urgent 
gation Of aiuto} 


cartain of the principals ox Lo 
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operations of the company during 
members engaged in financial adc- 
ministration have testified that they could obtain no direc~- 
The company is now even without a 


reasurer, Mr. Whitcraft having been summarily discharged in 


continuing any sort of 
open a bank account. 
willing to serve. 


at its Evropean headquarters, wnich served 


from a total of 


a 


could not be obtained for 


security and corporate regulatory bodies in the 
ions have blacklisted the company. 
is apparent that the present applications have been sponsored 
and underwritten by a number of governments in a concerted 

effort to save what can be saved of the remaining assets of 

timately entitled 
to them and to Gestroy the capacity of the company and its 

dominating interests to continue wnat could only be 
conducted in the past. 
a in over 
During the first six months of the current 


ing Gemand, 


few Gozen. 


Even if ver- 


considered 


exve can de 


should the conpany 


weed Guaw t 
nacessity for 2 


sections Dutweead 
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These investigations can only be hindered should control 
continue in its present hands. 
H. The company has failed to procéuce its minute books and 
company records. These it claims are impounded at Nassau 
under a landlord's lien for rent. But the landlord is a 
subsidiary of Bahamas Comzonwealth Bank, a Bahamian corpora- 
tion controlled by LeBlanc and the assets of which appear ' 
traceable to spun-off IOS assets. ‘ ‘ 
I. The present board of directors consists essentially of 
Meissner, wno appears to have no immediate prospects of release 
from prison, Strickler, and the group of Costa Ricans, the 
latter being merely figureheads. Technically Roberts ang 
Shepaxa are still members of the board but they refuse to 
deal further with the Kilmorey interests. Those two are anong 
the handful who are the most knowledgeab)e concerning the present . 

: ‘ 
affairs of the company, and they have both testified at the 
present hearings, as has Mr. Wnitcraft and three other senior | 
financial staff members, that an immediate winding up is in- 
controvertibly in the best interests of all concerned. It is 
noteworthy that only three members of the present board, in- 
cluding Mr. Roberts, were even elected to office by the share- 
holders. All the other current members have been placed there 
by the authority, arbitrarily exercised, of either Meissner or 
Strickler. Technically of course it can be said that in fact 
none of the current directors have been elected by the share- 
holders as the wnole board elected at the last sharcholders' 
meeting resigned in October 1972 in favour of the Spaniards and 
were only arbitrarily ~ instated by Meissner when the sale of 
Kilmorey to that group was reversed a monta later. 
3. Certain of the dealings aifocting the company and its 
operations in a major way can only be consicered as patently 
mpurious. TI give as an example certain Litigation in the 
Vasa! CovLts eacly this year heiwes Overseas Developmen: 

} . Lt! 
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the former sought assiduously to recover from the latter 
control over certain sizable mutual fund assets. | The action 
was in April, just prior to the contenplated presentation of 
the European plan proposal, sctiled out of court. The amaziag 
feature of this so-called litigation is that it involved two 
companies both of which were wholly owned subsidiaries of ‘ne 
same parent cémpany - one, incidentally, owned or controlled 
by LeBlanc. The only analogy one can Graw for such a sovhis- 
ticated game of bluzi is a violent quarrel between one's SigGse 
hand and one's lett. 
K. The hearing of the current application must represent 
only occasion in the history of winding up litigation in which 
a resisting management group has failed to call a single witness 
of substance to answer the allegations of an applicant an 

® . 
endeavour to show in some positive and ¢ 
justification for continuance of a company's 
the prospect of benefits which might thereby 
shareholders and the creditors. Even Strickler failed, in his 
declaration, to touch upon such iwatters. FKere the only witness 
called with any intimate knowledge of the company's affairs 
was the company's Secretary, a salaricd cmployee wno now 
resicées in California. His suggestion of justification was 
in effect limited to the notion that because Managescnt ned in 
the immediate past encountered and weathered such a succession 

. - 

of crises it might reasonably be expected to be able to continze 
to do so. Apparently the Kilmorey interests were unable to 
anyone anony reir numser willing or cble to venture here to 
present any logical defence. 
L. Tne plain and simpie fact of the matters is that from the 
outset 10S kas bean essentially dominated and contzrolicd cry 
a serics of once or two indivicusls - fron Cornfeld, through 


Vecoo aml Letlone, 0 Mebiuet urd pechens evin to utclurdes. 


ALL of thena noor, pitiable wretches have: allowed chomselvas 
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to be consumed by a rapacious, meglomaniacal greed for moncy 


and power. Two of them are in prison and the personal freedom 
of the others is substantially confined to the refuge of an 
overseas sanctuary. Who is there to lead IOS out of the \ 


wilderi. 3? And wnat trust could in any event be placed in 


Meissner, in whom probably reposes the current control? The 
answer to at least the second question may be found ina letter 


from Messxs. Roberts and Shepard (dictated by the former) t, 


delivered to Meissner in London by hand on April 17th last. 


It is in evidence and reads: 


Jack an@ I nave been very carefully discussing 
together the cvents of the past ten days with 
particular reference to the emergence of the text 

of certain letters written by you during March and 
very early April (quite. unknown to us or even £o 
your own personal lawyer) to the Bahajias Commonwealtn 

Bank on behalf of the Funds and the Fund Managemeic 


Companies. 


Even if these letters were right to be written ' 
at all which we by no means accept, what we canno? 
readily forgive is your having persistently concealed 
from us that vou were doing these things. The con- 
sequence has been that you have knowingly allowed 
us to make incorrect representations to Governmental 
Authoricies in ignorance of the true facts. You even 
yourself attended with us a meeting in Luxembourg as 
recently as 5th April and vermitted these misrepresen- 
tations to continue when the true position was well 
known to you. 


the undertakings you have given us 
t at risk our own reputations in an 
p 


as to how, 
ersonally and to save the Gay ror 


effort to as 
all concerns in return would uni.ilingly take us 
into your £ onfidence as to every Geveiopmene known : 
to you and so would take no policy steps without our 
prior concurrence The tenor of your hitherto sacret 
letter of 13th March 1973 also strongly negatcs the 
story which has been fostercd by you that there renains 
no undercover relationship between yoursel£ on the one 
hand ana LaBlene on the other hance. Wo have worked 
unstintingly towarcs achieving your ovn stated anzition, 
waich was so far as possinle to preserve in full the 
interests of the Funcholdcers ana of tine Snarcholcéers 
and to isola-e those interests compe =cly trom all 
other cxternal influences, we believe with some modest 
degree of saccess SO for as We have Deon concerned, 
especially in the European fielé. “We therefore resent 
vou’ rece treatment of us and feel beund to say that 
this feeling of to @ nunoer of in- 
stances other than merely the specizic example referred ‘ 


oa a mahi cekbic. righ ae ae 
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We expect that in these circumstances you 
will probably consicer chat our usefulness to you 
has come to an end. if so, you will of course say 
so and we will then consiager, in the light of 
advice wrica we ourselves must obviously obtain trom 
suitable English ané XxXserican counsel, how best our 
departure should be fancled rroa the puint of vicw 
oz City opinion, the Interna tional Press, the 
S.E.C. and our own perscnal reputations. 


Vie are sorry to have to write in this strain, 


but we 7o so, or the whole, “more in sorrow than in 
anqer" since we appreciate that you are ssertially 

a “loner” wnao wants his owa way in evi cyesiae and who 
considers his own amcur pronrc 2s transcon -cGing even 
the claims of loval i sLendiarp which we delieve we 
have unhesitatingly shown savacds you throughout. 


Let us know, therefore, how you feel ané we will 
then, when all the bkaster nolidays are over op e. 
about 10th May), get on at once with whatever action 


we may all decide is cal led for. 


In all the circumstances it is impossible to concluce other 
- ' 


than that the most compelling case has been made out for the 


issue of a winding up order under the just and equitable provision 


im- 


of the Act and equally so on the grounds of insolvency and 


pairment of capital. A winding up order in respect of I0S will 


issue. I shall discuss further with counsel in chambers the 


precise terms of the order, including éesignation of an approp- 


riate liquidator or liquidators. In accordance with the arrange- 
% 


ent made by counsel I nave not he dealt with the first and 


second applications. 


oy } wo ne Sew 


nm 
% Juage oz tne Supreme Court 


Fredericton, N. B. 
Jovember 5, 1973 


TEE SUPREME - COURT OF 
NEW BRUNSWICK 


IN THE MATTER of I.0.S. Ltd 


AND IN TIE MATTER of three 
several applications for 

the winding up of the said 
compnny uncer the provisions 
of the Winding Up Act, Revised 
Statutes of Canada, Ch.W-10 


“TJU'DGMEN-:T 
Dickson, J 
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A Grder of Hon. Dickson, J., Dated November 5, 1973 x 
SUPREME COURT OF NEW BRUNSWICK 


IN THE MATTER OF I.0.S., LTD. and 


yor sefe) 
5 in area Gd IN THE MATTER OF the Winding-up 


Act of Canada, Revised Statutes of 


ee a 


iy Canada, 1970, Chapter W-10. 
‘pee 

bas \ ~~ 

Hipoas 

RY 83 

ag “gt-o : . : 

Edis ti ott ORDER 

(jes 


Peerenseerse +408 


UPON app) cation by petition of Peter Geoffrey Wood, 

i tnciabins tits of ti: ..0vVc-named company, I.0.S., Ltd., for its 
winding-up;AND U°ON READING the petition and its annexures; AND 
UPON HEARING the evidence adduced by the parties at the hearing 
into the said appl: cat on and what was alleged by counsel for 

the applicant an~ =. \..e company; AND UPON being satisfied that 
the company is hich the Winding-up Act applies and that. 

in all circumstances Cisclosed by the evidence a winding-up order 
should under the provisions of s. 10 of cme Act ie made in respect 
“of it; . § “ 


I DO‘ORDER that I.0.S., Ltd. be wound-up under the 
N 


provisions of the Winding-up Act. 


s 


DATED this Sth day of November, 1973. 
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Opinion of Supreme Court of New Brunswick, 
Appeal Division, Dated December 3, 1973 
IN TIE SUPREME COURT OF NEW BRUNSWICK 


APPEAL DIVISION 


‘ 


IN THE MATTER OF I.0.S. LTD. 
- and <- 


IN THE MATTER OF THE WINDING-UP 
ACT, R.S '. 1970 Chap. W-10 


- and - 
IN THE MATTER OF AN APPLICATION 


BY PETER GEOFFREY WOOD FOR A 
WINDING-UP ORDER. 


I concur: 


ptt: a ee 


Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A. 


Hughes, C.J.N.B. 


This is an application by I.0.S. Ltd. for 
leave to appeal a decision or order made November 5, 1973 
by Dickson, J. whereby he ordered that I.0.S. Ltc., a company 
incorporated by letters, patent dated January 28, 1953 under 
the iiss tut R.S.C. 1952, ¢.53,be wound-up under the 
provisions of the Winding-up Act, R.S.C. 1970, Chap. W-10 
(herein referred to as "the Act") and appointed liquidators 
of the company. 

Before dealing with the several grounds on 
which leave to appeal is sought it is desirable that the 
various proceedings leading up to the decision ‘or order 


appealed from be reviewed. On August 30, 1973 the Queen in 
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right of the Province of Ontario as represented by tho 
Public Trustee of that Province made application to Dickson, 
J. for a winding-up order in respect of I.0.S. Ltd, and 

for the appointment of a provisional liquidator pending the 
final determination of the application. In the application 
the applicant claimed to be a creditor of I.0.S. Ltd. by 
virtue of the vesting in the Crown in right of the Province 
of Ontario of the assets of Transglobal Financial Services 
Limited, a subsidiary of I.0.S. Ltd. (herein referred to as 
*pransglobal") upon the cancellation of the charter of 
Transglobal on July 30, 1975 under the Ontario diddinenis 
Corporations Act. The assets of Transglobal included a debt 
‘of $2.248 million which the applicant claimed was owing to 
exansglobal by I.0.S. Ltd. Following the taking of evidence 
the trial Judge made an interim order dated August 30, 1973 
appointing Jean Romeo Lajoie a provisional liquidator of 
I.0.S. Ltd. pursuant to the Winding-up Act, and adjourned 
the proceedings to September 13, 1973 on which pares Montreal 
Trust Company presented another winding-up application against 


I.0.S. Ltd. in its capacity as a creditor, alleging that I.0.S. 


Ltd. owed it about $12,000 for stock transfer fees. The pro- 


ceedings were again: adjourned and on Octobe@g 15, 1973 a third 
application for a winding-up order against I.0.S. Ltd. was 
presented on behalf of Peter Geoffrey Wood. In his petition 
Mr. Wood el teged he was a shareholder of 1.0.5. Ltd. and based 
his application on the alleged insolvency of the company, on 
the impairment of its capital stock and on the ground it was 
just and equitable that the company be wound up. 

with the concurrence of counsel for the parties 


all of the evidence adduced, in so far as relevont to support 
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any of the three applications, was mado applicable to all of 
them. It was further agreed that Mr. ‘Wood's application should 

i be considered first and that only if that application were not 
granted would the other two be dealt with. Sedreutne the 
hearing,which extenéed over a period of several days ,the trial 

Judge on November 5, 1973 delivered reasons for judgment in 

which he found a "most compelling case” had been made out for 

the issue of a winding-up order under the just sie denkibins 
provisions of the Act as well as on the ground of the company’s 

neaboones and the impairment of its capital. Following a 

conference with counsél for the parties as to the form in 

which the orders should be issued the trial Judge made the 


following orders: 


Le An order dated November 5, 1973 whereby he 
ordered that I.0.S. Ltd. be wound up under 
the provisions of the Winding-up Act; 


y A second order dated November 5, 1973 whereby 
he ordered that Jean Romeo Lajoie, Esq. and 
John A. G. Page, Esq. “both of whom are 
chartered accountants and licensed trustees 
in Bankruptcy be and they are hereby appointed 
the Liquidators of the estate and effects of 
2.0.8. Ltd."; 


3. A third order dated November 5, 1973 whereby 
he terminated the appointment of Jean Romeo 
Lajoie, Esq. whom he had appointed a pro- 
visional liquidator by an order dated August 


& od 30, 1973; and * 


if 

4. A fourth order dated November 7, 1973 whereby 
he ordered that notice be given to the share- 
holders, creditors and contributories of 
I.0.S. Ltd. by publication of a notice attached 
to the said order in certain issues of Time 
Magazine and of the Globe and Mail, as required 
by s.26 of the Winding-up Act; the said notice 
containing the following paragraphs: 


* any shareholder, creditor or contributory 
. wishing to make any representation in that 

behalf has the privilege of attending be- 
fore me and being heard, either personally 
or by counsel, at my Chambers at the 
Legislative Building, Fredericton, New 
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Brunswick, Canada, on the said day at 
the hour of ten o'clock in the fore- 
noon. 


The purpose of this notice is to advise 
the time and place when and where it is 
proposed to consider confirmation as 
aforesaid of the appointment of the 
Liquidators of I.0.S. Ltd. and no other 

. representations will be entertained at 
that time on any other subject. " 


I.0.S. Ltd. seeks leave to appeal both the 
first and second orders above referred to on the ground the 
Winding-up Act is not applicable to I.0.S. Ltd. although it 
is a corporation incorporated under the authority of an Act 
of the Parliament of Canada. This contention was dealt with 
amirejected in a judgment to be delivered contemporaneously 
herewith in which I.0.S. Ltd. appealed against an order appointing 


a liquidator dated August 30, 1973. Leave to appeal on this 


ground is therefore refused. 


I.0. S. Ltd. also seeks leave to appeal both 
| orders on the ground Mr. Wood's application was made for 
a collateral purpose and imaiked bona fides. In his reasons 
for judgment the, trial Judge stated that Mr. Wood's application 
had “been sponsored and underwritten by a number of governments 


in a concerted effort to save what can be saved of the re- 


maining assets of the company and of the funds for those 


legitimately entitled to them and to destroy the capacity 


of the company and its dominating interests'to continue what 


zovld only be considered the same monstrous practices they 


have conducted in the past". Mr. Wood was qualified to make 


an application for a winding-up order of 1.0.S. Ltd. as a 


sharcholder under s.1l of the Act. The fact the cost involved 


e application was underwritten by one or morc of 


in making th 
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the governments docs not appear to mo to be any ground for 

concluding he made the application for a collateral purpose 
or that his application was lacking in bona fides. I would 
accordingly refuse leave on this ground. 

Two general grounds were alleged against the 
winding-up order: The first haben that on the hearing of the 
applications the burden of proof was shifted to 1.0.8. Ltd. to 
show that a winding-up order should not be niche: and the 
second that hearsay evidence was admitted. My perusal of 
the reasons for judgment giver. by the trial Judge satisfies 
me that all facts essential to be proved to entitle the 
applicant wood to a winding-up order were in fact established 

’ by proper evidence and I would therefore exercise my dis- 
J cretion not -_ remaae the opening im of the wnole ¢-se on 
these grounds. : é | Pa 
A further ground on which I.0.S. Ltd. seeks 
leave to appeal the order of November 5, 1973 appointing, 
r Mr. Lajoie and Mr. Page liquidators of she estate and . *fects 
of EOyR- Ltd. is that the appeintments were made without 
previous notice being given to the creditors, contributories 
and shareholders as requ’ ed Diggs 26 of the Act. This Court 
hes held in a judgment delivered contemporaneously herewith on 
arm appeal by I.0.S. Ltd. from an order appointing a provisional 
liquidator that s.26 of the Act does not apply to the appointment 
of a-provisional liquidator appointed under the authority of 
6.28 of the Act. Although the order of November 5, 1973 dces 
not specifically state hr. Lajoie and Mr. Page are provisionally 
appo/nted liquidators, the order of November 7, 1973 directing 


publication of a notice to the creditors, contributories and 
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sharcholcers of 1.0.5. Ltd. pursuant to s.26 of tha Act, 
clearly indicates it was the intention of the Court to 
appoint the liquidators provisionally only and that in 
‘«<pxessing its intention to do so accidentally omitted the 
word “provisionally” before the want “liquidators of the 
estate and effects of I.0.S. Ltd.". Such an omission in 
expressing the manifest intention of the Court may be 
corrected under Order 28, rule 11 of the Ruies of Cart 
by the Court that made the order. 

On the hearing of the appeal, however, counsel 
for the parties agreed that in the event the Court of Appeal 
found merit in this ground it might deal with it as it would 
on an appeal from the order. Rule 4 of Order 58 of the 

Rules of Court empowers this Court to make any ercder which 
ought to have been made by the trial Judge and I would therefore 
order the word “provisionally” to be inserted before the 
words “liguidators of the estate and effects of I.0.S. Ltd.” 
in the said order of November 5, 1973. 

In my opinion leave to appeal on each of the 
grounds on which leave was sought should be refused except 
the last ground upon which I wouxrd make an order to amend 
the order of November 5, 1973 appointing the liquidators by 
inserting therein the word “provisional ly* Before the words 
“liquidators of the estate and effects of I.0.S. Ltd.”. 

As 1.0.8. Ltd. has succecded cn only one of 
the grounds on which it has sought leave to appeal, that being 
one which could have been corrected by the trial Judge upon 


application to him, I would make no order as to costs. 


Jarre ee PPO tas 
Chicf Justice of New Bruna s.K 


December 3, 1973. 
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IN TIE SUPREME COURT OF NEW BRUNSWICK 


APPEAL DIVISION IN T 
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IN T 
fe Act 
a 7 aa OF ¢ 
IN THE MATTER OF THE WINDING-UP ACT OF 
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IN THE MATTER OF THE PETITION OF P':TER 
GEOFFREY WOOD FOR A WINDING-UP ORD!R. 
Coram: Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A. Lir 


Limerick, J.A. 
X concur with the reasons for judgment 


‘of the Chief Justice. 


ro 


R. V. Limerick, J.A. 


December 3, 1973. 
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Opinion of Supreme Cout of New Brunswick, 
Appeal Division, Dated December 3, 1973 
; IN THE SUPREME COURT OF NEW BRUNSWICK ’ 


o- 


APPEAL DIVISION 


IN THE MATTER OF I.0.S. LTD. 
- and - 
‘“‘ IN THE MATTER OF THE WINDING-UP 


ACT, REVISED STATUTES OF CANADA 
We concur: 1970, CHAPTER W-10 


Coram: Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A. wo 


Hughes, C.J.N.3B. 

This is an appeal by I.0.S. Ltd., pursuant 
to leave obtained therefor, from an order of Dickson,J. 
dated August 30, 1973 made under the Winding-up Act, R.S.C. 
1970, Chap. W-2 (herein aiter refer’ .d to as “the Act") 
whereby he appointed Jean Romeo Sutebe to be a provisional 
liquidator or the estate and effects of I.0.S. Ltd. The . 
jekee cena from «’as made upon the application of Her 
Majesty The Queen in right of the Province of Ontario as 
represented by the Public Trustee of Ontario, who in making 
application for a winding-up order claimed to be a creditor ‘ 
of 1.0.S. Ltd. 

The appellant alleges as grounés of avpeal 


that the trial Judge erred in making the order: 


1. In that he had no jurisdiction to do so under 
the Act; 
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In that he did so on the application of the 
Public Trustce of Ontario when no debt was 
vested in the Public Trustee or if vested when 
the Public Trustce had no beneficial interest 
in the debdt claimed; Re. 


- In that he made the order without service of a 
notice of application having been made on 
I.0.S.Ltd.; 


In that if notice of the application was served 
it was not served in time for the commencement 
of the hearing; and 


In that he dic so without complying with s.26 
of the Act. 


‘< The first — of appeal; namely, that the 
Court had ne jurisdiction ‘to make the ontin is based on 


consel's submission that 2 company incorporated by or under 


. 


. the authority of an Act of the Parliament of Canada is not 


within the scope of the Act unless it carries on 4 business 
tT ae ; 


in Canada wAich is subject to the legislative authority of the 
Parliament of Canada. It was urged that because the directors 
and managers of I.0.S. Ltd. operate from bases ou side of 


Canada the company is not subject to the Act. Section 6 


ui 


defines the companies to which the Act applies. It reads: 


Pi This Act applies to all corporations in- 
corporated by or under the authority of an 
Act of the Parliament of Canada, or by or 
under the authority of any Act of the former 
Province of Canada, or of the Province of 
Nova Scotia, New Brunswick, Britisn Columbia, 
Prince Edward Island or Newfoundland, and 
whose incorporation and the affairs whereot 
are subject to the legislative authority of 
the Parliament of Canada; and also to in- 
corporated banks, savings banks, incorporated 
insurance companies, loan companies having 
borrowing powers, building societies having 
a capital stock, and incorporated trading 
companies doing business in Canada whereve> 
incorporated and : és 


(a) - that are insolvent; or. 
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that are in liquidation or in 
process of being wound up, and, on 
petition by any of their sharcholders 
or creditors, assignees'or liquidators 

4 ask to be brought uncer this Act. 

As published in the Revised Statutes 1970, s.6 
céntains 22 lines. A semicolon following the words "Parliament 
of Canada" in the 10th line in effect divides the section into 
two distinct parts. The first part of the section is idertial 
to s.3(1) of the Windinc-up Amendment Act 1880 (Can.) c.32, 


except for the transposition of "Prince Edward Island” and 


“British Columbia" and the addition of “Newfoundland” which 


immediately precedes the words “and whose incorporation and 
: & 


. 


the affairs whereof are subject to the legislative authority 
of the Parliament of Canada". In In re Bank. of Western Canada 
41968) 65 D.L.R. (2d) 381, the Manitoba Court of Appeal ex- 

. pressed the view that s.3 of 2 Act of 1889 was intended to 
stand on its own feet and not to modify or be modified by s.3 
of the earlier Act which contained provisions substantially 
similar to those contained in the part of s.6 of the present 
Act which follow the semicolon referred to dhset X respectfully 

_ concur in that interpretation of the enttia. ant it is therefore 
only necessary, to consider whether I.0.S. Lea. is within the 
purview of the first 10 lines of s.6. 

Counsel for the respondent argued that the 
words “and wnose incorporation and the affairs whereof are 
subject to the legislative authority of the Parliament of 
Canada" found in the first 10 lines of s.6 apply only to 


‘ companies incorporated by or under the authority of any Act 


of the former Province of Canada or of any of the provinces 
. es 


named in that part of the section, and that they have no 
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‘ 


upplication to corporations incorporated by or under the 
authority of an Act of the Parlicmert of Canada. 

The comma following “Nowfoundlard” in the 
eighth line of the section provides soma indication that the 
words wnich follow it are applicable not only to companies 
incorporated by or under the authority of any Act of the former 
Province of Canada or of the other provinces named therein Dut 
also to those incorporated by or under the authority of the 
Parliament of Canada. Whether or not that is the correct 
interpretat{on it is my opinion that any corporation incorpvoratec 
by or under the authority of an Act of the Parliament of Canada 
is one“whose incorporation and the affairs whereof are subject 
‘to the legislative authority of the Parliament of Canada", anda 
that the real purpose of inserting those words is as suggested 
by Patterson, J. in Shoolbred v. Clarke (1890) 17 S.C.R. 265 at 
275 where he said: 

» 3! his obviously is intended to exclude 
companies incorporated by provincial legis- 


lation since confederation under the exclusive 
legislative jurisdiction given to the Provinces. 


‘ - 
Had Parliament intended to restrict the application of the Act 
3. “ee 
to companies which are incorporated by or under the authority of 
3. at 


an Act of thegParliament of Canada to those which did business 
; :. ‘ 
in Canada it undoubtedly would have used the same or a simila- 
expression to that found in the second venti of s.6 followinc . 
the semicolon which makes the Act applicable to companies 
wherever they have been incorporeted,. if they are insolvent 
e ey 


or in liquidation or in the process of being wound up and whicr 


are “doing business in Canada". In my opinion I.0.S. Ltd. 


clearly falls within the class of companies defined in c.6 
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of the Act and it follows that the Court of first instance hac 
jurisdiction to entcrtain an application for the winding-up 
of the company and for the appoircment of a liquidator. 

The sccond ground is based on the premise thet 
the Pubiic Trustee of Ontar‘- is the applicant. In my opinion 
the Public Trustce is the instrument by which Hor Majesty in 
right of the Province of Ontario made the application for the 
winding-up order. At the tire the order was made there was 
prima facie evidence that the eppiicant had a sufficient 
interest as a ‘creditor to apply undex the Act. 

Tac third and fourth grounds raise two distinct 
questions as to the sufficicncy of the service of the notice 
of the hearing of the application by the Judge of Zirst 
instance, the first being whether the notice was served in 
time for a hearing on August 30, 1973 and the second whether 
service on Mr. E. T. Whiteraft was a valid service upon 
I.0.S. Ltd. 

The affidavit proving service of the notice 
of the hearing of the application to be held Thursday, August 
30, 1973 was served on Mr. Whitcraft, a person wno identified 
himself as the Treasurer of I1.0.S. Ltd., on Saturday, August 25. 

The recoere of the proceedings before the Jucge 
of first instance shows that I.0.S. Ltd. was represented by 
counsel at the hearing on Augus*S 30 when he £00k objection to 
the service of the notice ac =*.scquently was granted zn 


adjournment to September 13 to enable him to obtain instructions 


from his clicnt. On the later date the hearing was adjourned 


to October 15.. 


. Counsel for the appeliant docs not @ispute that 
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Mr. Whitcrazt was the Treasurer of 1.0.8. Ltd. at tho timc 
service was effected on him but contends that service should xnct 
have been mede on him because, it is alleged, Mx. Whitcraft was 
colluding with the applicant to have the jarvis effected on 
him without having obtained authority from I.0.S. Ltd. to be 
served on its behalf. Furthermore counsel contends that 
service of the notice on August 25 for a hearing to be held 
August 30 did not give the appellant “four days notice of the 
application" ‘to which it was entitled by s.12(2) of the Act. 

* YI find no basis in the material before this 


, 


Court to support the contention there was any collusion between 
the applicant ane Mr. Anitcratt nor do I see any basis for the 
suggestion that service of the notice on Mr. Whitcrazt was 
not proper sérvice on the appellant. Service on a company by 
‘ & 
service upon a treasurer of the company is authorized by 
rule 6(1) of Order 9 of the Rules of Court, which in the 
absence of any statutory provision in the Act is applicable. 
As to the question whether the notice of the 

application oa served in time, s.12(2) of the Act reads: 

fa 12 (2) Except in cases where such application 

‘ is: made by the company, four days notice of the 


application shall be given to the company before_ 
the making of the applicat.».on. 


Section 25(3) of the Interpretation Act, R.S,C. 1970, Cheap.’ 


. \ 
I-23 provides: 


25. (3) Where there is a reference to a numer 
of days, not expressed to be clear days, between 
two events, in calculating the number of days 
there shall be excluded the day on which the 
first event happens ar@ there shall be included 
the day of which the second event happens. 

wv oe 


If these statutory provisions alone applied I 


think there could be no doubt that service of the notice on 
“s 


rt) 
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heseats 25 for a hearing on Augy © 30 satisfied s.12(2) of 
the Act. Counsel for the appellant, however, contends thee 
certain of the Rules of Court applicable to proceedings in 
the Supreme Court apply to exclude both Sunday and the Saturday 
on which service was effected. He relies on s.138 of the 
Act which reads: 
138. Until such forms, rules and regulations 
are made, the various forms and procedures, 
including tne tariff of costs, fees and charges 
in‘cases under this Act, shall, unless otherwise 
specially provided, be the same as nearly as 
may be as those of the court in other cases. 
Rule 2 of Order 64 of the Rules of Court in 
effect requires that Sunday, being a holiday as defined by 
the Interpretation Act, R.S.N.B. 1952, c.114 be waabened in 
‘computing tithe allowed for the doing of an act where the 
time for doing such act is less than six days. Rule 1l of 
Order 64 provides that service of any notice made on Saturday 
shall be effected before the hour of one o'clock in the after- 
noon and if not effected by such hour it is deemed to have been 
effected the following Monday. The affidavit of service Coes 
not specify the hour at which the notice of the application was 
uerved on Mr.. Whitcraft but counsel conceded during the course 
of the argument before us that the service was made at 9 an. 
In those circum.tances I would concluce that even though both 
Rules of Court were applicable, which is not necessary to decide 
on this appeal, the service of the notice of the application 
gave the four days notice to which the empeliaet: wee entitled 
under s.12(2) of the Act. 


The last «round of appeal is the alleged failure 


of the Judge of first instance to comply with s.26 of the Act 


~G- aa . 
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in that notice '-s not givon to the creditors, contributorics 
and sharcholders before Mz. Lajoic was appointed a provisional 


liquidator. ‘The following sactions of the Act were referred 


to in the course of the argument in relation tou this ground: 


23. (1) ‘The court in making the winding- 
up order, may appoint a liquidator or more 
than one lisuidator of the estate and effects 
of the company. 


25. The court may, if it thinks fit, after 
the appointment of one or more liquidators, 
appoint an additional liquidator or liquidators. 


26. No liquidator aforesaid shall be appointed 
unless a previous notice is given to the creditors, 
contributories and shereholders or members; and 
the court shall by order direct the manner and 
form in which such ..stice shall be given and 

the length of such notice. 


28.: The court may on the presentation of 

the petition for a winding-up order or at any 
time thereafter and before the first eppoint- 
ment of a liquidator appoint provisionally a 
liquidator of the estate and effects of the 
company and may limit and restrict his powers 
by ‘the order appointing hin. 


ey 


There is no doubt that a notice to the creditors, 
contributories and shareholders is a condition precedent to 
a valid appointment of a liquidator made under the sections of 


the Act which precede section 26: See Sheolbred v. The Unicn 


Fire Insurance’Co, (1687) 14 $.C.R. 624 and Svstem Theatre 
Operating Co. Ve Pulos ona Lamarre [1955] S.C.R. 448. Section 
26, however, éoes not apply to liquidators who are provisicnzliy 
appointed under th: authority of s.28 of the Act which is cleerly 
the authority under which the Judge of first instanre appointed 
Mr. Lajoie by the order dated August 30, 1973. 


In my opinion the appeal fails on all grounds 


relied on and should be dismissed with costs,to be taxed uncer 


column 3. 


i eo mee eM hh 2° 
Chive 4: stice of Nyw Brun: 
am” 


—— 


Decemscr 3, 1973. 


IN THE SUPREME COURT OF 
NEW BRUNSWICK 
APPEAL DIVISION 

IN THE MATTER OF I.0.S. LTD. 
- and =< 
IN THE MATTER OF THE WINDING-UP 


ACT, REVISED STATUTES OF CANADA 
1970, CHAPTER W-10 : 


JUDGMENT 


Hughes, C.J.uw.B. 
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Pai (c) That the Liquidators may exercise all 
the powers conferred upon them by The 
Winding-uo Act, which powers may ne 
e ‘ised without the approval, sanction 
Or . -erveution of the Court and without 3 v 
prior notice to the creditors, 
contributorics or sharcholders of I.0.S., 
Ltd. 

(a) That the Liquicators shall report to this 

Court on their administration of the 
estate and cffects of I.0.S., Ltd. at ‘ 


intervals not to exceed six months or as 


may be required by the Court; 


VLLE 


(e) That any act done by one of the Liquidators 
in connection with the administration of the 
estate shall be presumed to be an act done by 
Soth of them jointly; 

(f£) That it shall be unnecessary for the 
Liquidators hereunder appointed to file any 
security in respect of the performance of 
their duties; 

. (g) That the Liquidators shall deposit or cause 

to be deposited in a Canadian Chartered Bank 
all sums of money which may from time to time 
come into their hands; provided that 

whenever they have monies in their hands in 
any jurisdiction from which it is not in their 
er their agent's opinion reasonably expedient 
‘to transfer the same to the relevant Canadian 
Chartered Rank, they may deposit or cause to 
be deposited such monics in any bank that is 
authorized to carry on business in the 


relevant yurisdiction. 


ATED Chit: Sth of tavaher, 19773, 
a 
i) -“* 
De war As ey en — 


shundeget aad “the peep ertaes Comet 


STBSA | As 
Exhibit F Annexed to Affidavit of Herbert M. Wachtell if 
F Order of Hon. Dickson, J., Dated November 5, 1973 if, 


PP i SUPREME COURT OF NEW BRUNSWICK i u 


~— 
« 


---IN THE MATTER OF I.0.S., LTD. 


AND_.IN THE MATTER OF the Winding- 
up Act of Canada, Revised Statutcs 
of Canada, 1970, Chapter W-10. 


hd ht ee en ee 


ORDER 


UPON APPLICATION by petition of Peter Geoffrey 
Wood, a sharcholder of the above-named Gonliiass I.0.S., Ltd. for 
its winding-up; AND HAVING MADE a winding-up order under the 
provisions of the Winding-up Act in respect of the company; AND 
UPON HEARING . sj resentetions of counsel concerning the appointment 
of Liquidators of the company; 
: Pe I DO HEREBY ORDER that Jean Romeo Lajoie, Esq., of 
the City of Cttawa, an employee of the Department of Consumer 
and Corporate Affairs of the Government of Canada, and John A. 
G. Page, Esq., of the City of Fredericton, in the Province of 
New Brunswick, both of whom are Chartered Accountants and Licensed 
Trustees in Bankruptcy, be and they are hereby appointed the 
Liquidators of the estate and effec:s of I.0.8., Ltd. 
2. AND I DO FURTHER ORDER as follows: 

(a) That the Liquidators be and they are hereby 
ee authorized (without affecting their right to 
retain other agents) to retain The Clarkson 

Company Limited as their agent with authority 
to do on their behalf such acts as they deem 
appropriate; 
(b) That the Liquidators and their said agent, 
, a . The Clarkson Company Limited, may appoint 
such solicitors or lawyers in Canada and 


4 elsewhere as they respectively deem necessary 


a. to assist them in fulfilling their duties; . 


THE SUPREME COURY OF NEW BRUNSWICK 


THE MATTER OF I.0.S., LTD. 


D IN THE MATTER OF the Winding-up 
t of Canada, Revised Statutes of 
naca, 1970, Chapter We-10. 
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Notice of Motion of I.0.S., Ltd. for Reargument 
or Certification, dated December 13, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DREXEL FIRESTONE, INC., DREXEL HARRIMAN 
RIPLEY, BANQUE ROTHSCHILD, HILL SAMUEL 
& CO., LIMITED, GUINESS MAHON & CO., 


i a se igs ye ss” Supa ees Ss pg ay eg gtd irc 8 es x 
HOWARD BERSCH, 3 
Plaintiff, 3 

~against- g 7i Civ. 5373 


(R.L.C.) 


LIMITED, PIERSON, HELDRING & PIERSON, 


SMITH, BARNEY & CO., INCORPORATED, J. H 


CRANG & CO., INVESTORS OVERSEAS BANK 


|| LIMITED, ARTHUR ANDERSEN & CO., I.0.S., : 
|| bTD., and BERNARD CORNFELD, 
+t 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed memorandum 


jand the affidavits of Bernard Mindich, sworn to the 13th day of 


‘' December 1974, and Kenneth L. Beaugrand, sworn to the 12th day 


|0f December 1974, and all prior papers and proceedings herein, 


the undersigned will move this Court, before the Honorable Robert 


NOTICE OF MOTION 


Carter, on the 23rd day of December 1974, at 10:00 o'clock in 


the fo.enoon or ag soon thereafter as counsel may be heard, for an: 


order: 


(a) pursuant to Rule 9(m) of the General Rules of 
this Court granting reargument of the motions heretofore 
made on behalf of defendant I.0.S., Ltd. (now in ligui- 
dation) 

(4) for a stay of all proceedings herein as 
against said defendant under applicable principles 


of international comity; and 


(ii) for dismissal of the complaint as against 


I.0.S., Ltd. pursuant to Rules 41(b) and 12(b)(5) 
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of the Federal Rules of Civil Procedure; and 

(b) alternatively, pursuant to 28 U.S.C. § 1292(b), 
for certification for an immediate appeal of the control- 
ling questions of law placed in issue by the aforesaid 


motions of defendant 1.0.8., Ltd.3 


and for such other and further relief as to the Court may seem 


just and prover. 
‘' Dated: New York, New York 
December 13, 1974 


WACIITELL, LIPTON, ROSEN & KATZ 


gh! Aas ty \ 


Attorneys for Defendant I.0.S., 
Ltd. (now in liquidation) 

299 Park Avenue 

Wew York, New York 10017 

{212) 371-9200 


the Firm 


TO: SILVERMAN & HARNES 
Attorneys for Plaintiff 
75 Rockefeller Plaza 
New York, New York 10019 


SULLIVAN & CROMWELL 

Attorneys cor Defendants 
Drexel Firestone, Inc. 
Drexel Harriman Ripley 
Guiness Mahon & Co., Limited 
Pierson, Heldring & Pierson 
Hill Samuel & Co., Limited 

48 Wall Street 

New York, New York 10005 


DAVIS POLK & WARDWELL 
Attorneys for Defendants 
Banque Rothschild 
Smith, Barney & Co., Incorporated 
One Chase Manhattan Pl.»za 
New York, New York 10005 
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BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 
One Chase Manhattan Plaza 
New York, New York 10005 


PAUL WEISS RIFKIND WHARTON & GARRISON 
Attorneys for Defendants 

Investors Overseas Bank Limited 
345 Park Avenue 
New York, New York 10022 


GOLD, FARRELL & MARKS 

Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


WILLKIE FARR & GALLAGHE] 
Attorneys for Defendant 
J. H. Crang & Co. 
One Chase Manhattan Plaza 
New York, New York 10005 


ee ee re ——— 


; STATE OF NEW YORK 


384A 
Affidavit of Bernard Mindich in Support of I.0.S., 
) Ltd.’s Motion for Reargument or Certification 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 


~against- 71 Civ. 5373 

(R.L.C.) 

DREXEL FIRESTONE, INC., DREXEL HARRIMAN 

RIPLEY, BANQUE ROTHSCHILD, HILL SAMUEL AFFIDAVIT 

& CO., LIMITED, GUINESS MAHON & CO., 

LIMITED, PIERSON, HELDRING & PIERSON, 

SMITH, BARNEY & CO., INC ”RPORATED, J. H. 

CRANG & CO., INVESTORS OVERSEAS BANK 

LIMITED, ARTHUR ANDERSEN & CO., I1.0.S., 

LTD., and BERNARD CORNFELD, 


Defendants. 


) 
COUNTY OF NEW YORK ) 
BERNARD MINDICH, being duly sworn, deposes and says that 
he is a member of the firm of Wachtell, Lipton, Rosen & Katz, at- 
torneys*™for defendant 1I.0.S., Ltd. ("10S") as now in liquidation 


and represented by its Court-appointed Co-Liquidators. 


| 
| 
| 
| 


1. This affidavit is submitted in support of the motion 
made and filed herewith for certification for an immediate appeal, 
pursuant to 28 U.S.C. § 1292(b), of the controlling questions of 
law recently decided by this Court in denying IOS‘ motions (a) for. 
a stay of proceedings as against [0S and (b) for dismissal of the , 
complaint as against IOS. Said motions were denied in an Opinion 


and Order of this Court filed herein on November 27, 1974. 


2. The instant motion for certification under § ame 


is made alternatively to a motion for reargument of I0S' motions | 
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to stay or dismiss this action, pursuant to Rule 9(m) of the 


General Rules of this Court.* As required by said Rule the facts 
and authorities relating to the moticn for reargument are set 
forth in a memorandum which is being filed at the same time as 
this affidavit (the "IOS memorandum"). Each’ of the arguments in | 
support of the alternative motion for certification are also set | 


forth in the aforesaid IOS memorandum. ** 


3. This affidavit is made for the limited -- but, it 
is submitted, highly relevant -- purpose of setting before the 
Court certain facts relating te the Court's denial of I0S' dis- 


missal motion insofar as that motion was based upon plaintiff's 


failure to prosecute this action diligently as against 10S, in 
contravention of Rule 41(b) of the Federal Rules of Civil Pro- 
cedure. Specifically this affidavit is addressed to the Court's 
holding that IOS was not prejudiced by the admitted delay and 
neglect of plaintiff in making even arguably valid service of pro- 
cess on 10S. The Court is also respectfully referred to the Affi- 
davit of Herbert M. Wachtell originally submitted hecein in sup- 
port of I0S' dismissal motion on this issue (hereinafter cited as 


"Wachtell Dismissal Aff.") 44 24-26. While it is believed that 


the Court erred in even considering the issue of prejudice in 


¥ While neither reargument nor certification is sought of this 
Court's determination that there is a proper basis for personal 
jurisdiction over IOS, no acquiescence in that decision is 
intended. Rather it is believed that the questions relevant 
to the personal jurisdiction issue are as 2 practical matter 
substantially identical to the questions relating to subject 
matter jurisdiction, which the Court has previously certified 
under § 1292(b) and as to which IOS has filed a petition for 
leave to appeal to the Second Circuit. 


** It is noted that IOS has not previously made application for 
certification under § 1292(b) of any questions presented by 
the motions involved here. 
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light of plaintiff's failure to show in any way that his non- 


prosecution was excusable (see IOS memoranaum, pp. 11-15), it is 
cespectfully submitted that there is a substantial basis for dis- 
agreement as to whether, assuming the issue of prejudice to I0s_ '! 
was properly considered, the Court's decision that there was no | 
prejudice attributable to plaintiff's failure to prosecute is con- 


sistent with the facts and controlling authorities on this point. 


4. Thus the Court responded to I0S' detailed showing 


of prejudice by stating that: 


I am reasonably nvinced that any ‘'prejudice' 
suffered by [deféndant] 1.0.S. * * * has resulted 
from the passage of time rather than from the service 
delay. Even had I.0.S. been served the same day the 
action was commenced, its ahility to defend itself 
would have been aftected fy changes in personnel and 
control. 


-- Opinion, p. 46 


5. But these conclusions do not take account of, inter ' 


alia, the chronology of the prior proceedings in this action. 


indeed, "had IOS been served the same day the action was com- 


menced," i.e. on December 7, 1971 ratner than in February 1974 -- 
the G_te or the New Brunsw.ick service which the Court has npheld ; 
-- IOS could have pa ‘icipated in the proceedings on plaintiff's | 
motion for a class action determination, which motion was filed ! 
on Aprii 2, 1972 and decided by Judge Frankel on June 27, 1972 
(adversely to IOS' interests), months before plaintiff even ! 
attempted to serve IOS. Likewise “had IOS been served" in 1971 --| 
or for that matter in 1972 or even early 1973 -- IOS could have 
participated in the plaintiff's discovery in connection with the 
jurisdictional issue which was taken during the Spring and Summer 


ot 1973 (discovery on the basis of which the court found subject 


* 


‘r 
' 


| 
| 


‘no longer possible to take the above-stated steps at this time. 
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matter jurisdiction herein, contrary to IOS‘ interests). Yet by 


reason of plaintiff's neglect to serve IOS in a timely manner, IOS, 
was completely denied an opportunity to be represented in both 


these crucial phases of this litigation. 


6. Moreover quite apart from plaintif*'s denial to I0S 
of an oppurtunity to participate in matters initiated by plaintiff: 
himself, the Court's conclusions on the prejudice issue overlook | 
the realities of how IOS' counsel would have proceeded “had IOS | 
been served the same day the action was commenced". Thus, I0S' , 
counsel would @onbtless have interviewed the responsible I10S offi-. 
cials to develop an understanding of the facts of IOS" role in 
the 1969 offerings. Counsel likewise would have gathered and 
analyzed the relevant documents in IOS‘ possession. Indeed, in 
light of the undeniable fact that the class action and jurisdic- ! 
tic; issues are closely intertw:ned with the merits of this ac- | 
tion, counsel would also have had an oppoitunity in the course i 


of participating in those proceedings to prepare for its defense 


on the merits of this action. Nevertheless by reason of plain- 
tiff's delay in even attempting to serve IOS with process -- 
and only by reason of this delay -- there was no opportunity 


to take these steps when they could most feasibly have been taken. 


7. In this last connection it is noted thar it is 


| | 
| Nor could IOS have: done so in February, 1974 at the time of the 
| 


alleged "service" a.. the New Brunswick Address.* By the time 


¥"JIn fact neither 10S' counsel nor its Co-Liquidators received 
any notice of that alleged “service” until July, 1974 when 
plaintiff first revealed it in his answering memorandum on 
IOS' dismiszgal motion. 


| 
RE Re ee is ak ee eg ea 
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that “service” was made, the prior responsible officials of I0S 


had long since been displaced, first by Robert L. Vesco and his | 
associates, and, more recently, in the aftermath of the now notori-~ 
ous "Vesco era", by the Co-Liquidators represented by your depo- 
nent's firm. Moreover, the Co-Liquidators and their agents have 


found that by virtue of the numerous changes in personnel and 


control which have taken place during the interim of plaintiff's 
delays, the records and other documents of IOS have been scat- 
tered, lost or otherwise rendered inaccessible. Had plaintiff 
properly served IOS early in the proceedings those records would 


undoubtedly have been gathered and preserved. 


8. Perhaps the most significant prejudice which I0S | 
has suffered by reason of plaintiff's delays in his prosecution | 
herein is the loss of any reasonable opportunity to interview or 
depose Mr. Edward Cowett, who died in April, 1974. Mr. Cowett was 
a former high IOS official who was indisputably a key figure in 
the I0S 1969 stock offerings which are the subject of this action. | 
By virtue of plaintiff's celay in properly bringing IOS into this : 
action, IOS heretofore had no reason to perpetuate the testimony 


of Mr. Cowett or to otherwise question him or take statements from 


| him with respect to the issues involved in this case. I0S is now,. 


however, foreclosed forever from utilizing the knowledge and back- 


ground of Mr. Cowett.* 


¥ Wir. Cowett's importance to I0S' role in this action was par- 
ticularly emphasized by the Court's own Opinion since it was 
chiefly the conduct of Mr. Cowett in the United States upon 
which the Court's findings of both personal and subject mat- 
ter jurisdiction were based. (See, €.g-, Opinion, pp. 21, 25, 
36.) Mr. Cowett's significance in this case and the prejudice 
that has resulted from his untimely death is further confirmed 
in the affidavit annexed hereto of Mr. Kenneth L. Beaugrand, a 
former employee of IOS who was familiar with the 1969 offer- 
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9. The crucial significance of Mr. Cowett's death to 


the determination of IOS‘ Rule 41(b) motion is demonstrated by the 


Second Circuit opinion in Tradeways, Inc. v. Chrysler Corp., 342 | 


| 


F.2d 350 (2d Cir. 1965), cited and discussed in the IOS,memorandum. 
filed herewith, pp. 16-20. As indicated there, Tradeways estab- 


| 
lishes that the death of a key potential witness such as Mr. | 
Cowett is, in and of itself, a prejudice which requires dismissal | 


of the action where the plaintiff was guilty of a lack of dili- 


gence (excusable or not) in prosecuting the action. Indeed the 


' 


‘ 
a Circuit noted that in these circumstances it would be "an 


abuse of discretion" not to grant the requested dismissal (342 ' 
i| 
| F.2d at 352). As noted in the IOS memorandum, Mr. Cowett's death 


cas an a fortiori case for application of the principle of 


il 


‘ 


\; the Tradeways decision (see IOS memorandum, p. 18). y 
tf 


10. The Court's conclusion that the prejudices described 


t 


. above "resulted from the passage of time” seemingly ignores the 


\ 
1 
| 


|but for plaintiff's lengthy failure during that time to litigate 


Mt) 
; 


fact that "the passage of time" would not have been prejudicial 


;, this action responsibly as against IOS. It is respectfully sub- 


l|mitted that unless the Court is assuming that even if IOS had been 
tj 

jy serves in a timely manner, it would nonetheless have sat by and 

| allowed time to pass (notwithstanding that the complaint seeks 


! 
! 
5 
! 
| 
! 


damages of $110,000,000 from it), the quoted conc) ‘sion is logi- 


i;cally untenable. Moreover, given the fact that IO., even through 
| 


the Court will note the copy of Mr. Beaugrand's affidavit 
submitted herewith is in the form of a telex wired to your 
deponent on December 12, 1974. Mr. Beaugrand has mailed an 
executed copy of the actual affidavit to your deponent and 
upon receipt thereof it will be filed with the Court.) 


ee 


| 
| ings and particularly with Mr. Cowett's role therein. (As 
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its prior management, has demonstrated repeated diligence in 
defending itself in actions pending in this very court,* it is 
clear as a practical matter that IOS would have taken all steps 
necessary to defend itself herein, including, inter alia, obtain~ | 
ing from Mr. Cowett the crucial information which he, and only 


he, could have provided. Likewise, IOS clearly would have partic- 


ipated in the prior discovery proceedings and motions which were 


| 
' 


had and decided herein long before plaintiff's deficient attempts 


at service. 


ll. Finally, the Court's analysis of the prejudice 

issue herein took no account of the fact that, by the time plain- 
tiff finally got around to “serving" IOS in a manner found proper 

, by the Court, IOS had already ~~ many months before -- gone into 
liquidation. Thus as a result of plaintiff's failure to prose- 
cute, the burden of defending this action would now fall, not on 

i) an operating company, but on the estate of an insolvent. company 

being wound up in the interests of its creditors and shareholders 
pursuant to the decisions of an international governmental commit- 
tee (see Wachtell Stay Aff. 4 4; IOS memorandum, pp. 3-5). This 
fact is highly relevaut to the prejudice issue inasmuch as that 
issue must now be considered not as if only the private interests 

| of an ordinary corporate defendant were at stake, but in light of , 

1 the international public interest in the orderly and economical | 


' administration of an insolvent multinational corporation. 


12. It is therefore submitted that, assuming without 


| conceding that the issue of prejudice was properly considered in 


® See Affidavit of Herbert M. Wachtell in support of IOS‘ motion 
to stay [hereinafter cited as “Wachtell Stay Aff."] @ 13; : 
Wachtell Dismissal Aff. 4 12). 
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deciding IOS' motion, there is a substantial basis for a differ- 


udice issue. Furthermore, since a reversal of the determination 
that IOS was not prejudiced by plaintiff's dilatory conduct would 
result in dismissal of the complaint as against IOS, an immediate 


appeal may materially advance the ultimate termination of the 


litigation. 


ence of opinion with respect to the Court's analysis of the prej- 
| WHEREFORE it is respectfully requested,in the event 

| 

‘tigen the court denies IOS' primary motion for reargument and/or 

| otherwise adheres to its original opinion, that IOS' motion for. 

{ 

, certification, pursuant to 28 U.S.C. § 1292(b) be in all respects 


| granted. 


Sworn to before me this 


13th day of December 1974. 


Ga fa: 


‘Public 


Notary 


| . JOANNE DIPEAL 
} NOTARY PUBLIC, Siete of here 
Seema 
: vatt n ines County 
Commmnsion Lapires March 30, 19 
' 
t 
} 
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Affidavit of Kenneth L. Beaugrand in Support of 
1.0.S., Ltd.’s Motion for Reargument or Certification: 


“UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, : 


Plaintiff, 3 
-against- : 71 Civ. $373 
(R.L.C.) 
DREXEL FIRESTONE, INC., DREXEL $ 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HILL SAMUEL & CO., LIMITED, GUINE.:, $ AFFIDAVIT 


MAHON & CO., LIMITED, PIERSON, 
HELDRING & PIERSON, SMITH, BARNEY & : 
CO., INCORPORATED, J. H. CRANG & CO., 


INVESTORS OVERSEAS BANK LIMITED, : 
ARTHUR ANDERSEN & CO., I.0.S., LTD., 
and BERNARD CORNFELD, $ 


Defendants. $ 
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APT ORV 


I, KENNETH L. BEAUGRAND being duly sworn, depose and 
say that: 


l. 


I am an Attorney-At-Law and a member of the 
Bar of the United States District Court for 
the Southern District of New York, and am 

currently associated, with the firm of Aird, 


Zimmerman & Berlisof. Toronto, Canada. 


I was formerly employed by 1.0.S., Ltd. a 
defendant in a matter entitled Bersch v 
Drexel Firestone Inc., ect al, and was 


employed by I.0.S., Ltd. during the year 1969. 


During my employment with I1.0.S., Ltd. I had 
responsibilities in connection with three 
offerings of 1.0.S., Ltd. common stock in 
1969, which offerings I understand are at 


issue in the above action. 
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Throughout this period, the offerings in 


so far as I.0.S., Ltd. was involved in 

them were under the direct active super- 
vision of the late Edward M. Cowett. He 

had responsibilities in connection with 

the negotiation of the aforesaid offerings, 
and in connection with the preparation and 
review of the documents used in the offerings. 
Under any view, he was a key figure in the 
offerings in so far as I.0.S., Ltd. was 


concerned. 


SWORN to before me this 
12th day of December, 1974. 
se 


A Commissioner, etc. 
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